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LIVES 



CHIEF JUSTICES OF ENGLAND. 

CHAPTEE XXV. 

CONCLUSION OF THE LIFE OF LORD CHIEF JUSTICE HOLT. 

Holt survived this controversy nearly five years, and 
continxied to discharge his judicial duties with Remainder 
undiminished ability and credit ; but no other j^uSi* 
case of great permanent interest arose before *^*^'- 
him, and he was not in any way mixed up with the 
important political events which render the latter 
portion of the reign of Queen Anne so interesting. He 
adhered steadily to the Whig party, without incurring 
the slightest suspicion of partiality while presiding on 
the bench, and he steered clear of all the intrigues by 
which they rose or fell. From his manly good sense, 
he must have sadly lamented their imprudent im- 
peachment of Sacheverell ; but he was snatched away 
before their ruin was consummated by this ^j, jy^Q 
irreparable blunder. Having been summoned 
to attend the trial with the other Judges in the House 
<rf Lords, — ^when it was about to commence he was 
VOL. m, B 
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struck with a mortal disorder. The last day that he 
ever sat in court was the 9th of February, 1710, and 
at three o'clock in the afternoon of the 6th day of March 
following he expired, at his house in Bedford 
Row*, in the sixty-eighth year of his age. 
Notwithstanding the factious excitement which then 
prevailed, the death of this great magistrate produced a 
deep sensation in the public mind, and the regret of the 
Tories was embittered by seeing his office given as a 
reward for the violence with which Serjeant Parker 
had assailed Dr. Sacheverell and high-church principles. 
Both parties united in showing respect for the memory 
His funeral. ^^ *^® departed Cldef Justice. The inter- 
ment was to take place at Eedgrave, in 
SuflFoIk; and not only all the heads of the law, with 
the barristers and students, but the principal nobility 
and gentry in London, of all shades of political opinion, 
attended the funeral procession several miles from, the 
metropolis. The admirers of Sacheverell asserted that 
if Lord Chief Justice Holt's life had been spared, and 
he had attended the pending trial, he who had boldly 
withstood either House of Parliament would have lifted 
up his voice against this iniquitous prosecution,., and 
declared that the champion of the Church had done 
nothing worthy of death or of bonds ; while the Whigs 
retorted, that a solemn proceeding instituted to vindi- 
cate the principles of the Revolution would have been 
warmly countenanced by him who had resisted the 
tyranny of James II., who had been a distinguished 
member of the Convention Parliament, whose argu- 
ments had mainly contributed to the vote that (he 
throne wu vaoafUj and who, during his long career, had 
never swerved from the true principles of civil and 
religious liberty .f 

* Then called Bedford Walk. See 2 f This seems to have been an antid- 
Lord Baym. 1389. pation of the contest between Whigs 
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After reacliiiig Highgate, the hearse was acoompanied 
only by the brother of the deceased and a few private 
friends till it approached the place* of its destination, 
when it was met by an immense assemblage from 
the snrroiinding country. The manor of Kedgrave is 
famous in our judicial annals. It had belonged to Lord 
Keeper Sir Nicholas Bacon ; and here he had entertained 
Queen Elizabeth — ^when, in answer to her observation 
that "his house was rather too small for him," he 
replied, " Your Majesty has made me too great for my 
house," From the family of the Bacons it had been 
purchased by Chief Justice Holt, and here he spent his 
vacations as a private gentleman, mixing familiarly with 
all ranks, and particularly with the more humble. All 
the inhabitants of this and the adjoining parishes, as if 
by one of impulse, were now congregated to do honour 
to him whose face "they were to see no more, but whose 
virtues they were to talk of to their children's children. 
They cared little about his political conduct, but they 
had heard, and they believed, that he was the greatest 
Judge that had appeared on the earth since the time of 
Daniel, and they knew that he was condescending, 
kind-hearted, and charitable. We are told that as the 
body was lowered into the grave prepared for it, in the 
chancel of the church at Redgrave, not a dry eye was 
to be seen, and the rustic lamentations there uttered 
eloquently spoke his praise. 

There is now to be admired a magnificent monument 
of white marble, which his brother erected Hismonu- 
over his grave at a cost of 1600Z., representing ^^^ 
him in his judicial robes under a canopy of state, seated 



"The Whig! applauded every was nnfelt.'' 
iMlliAkii liberty was mentioned, as 



iBd Tories three jean later, when the a satire on the Tories; and the Tories 
~ r of Cato was tmmght upon the echoed eveiydi^to show that the satire 
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between emblematical figures of Justice and Mercy, 
with tbe following inscription : — 

"M.S. 

Johannii Holt Equitis Anr. 

Totins Angliae in banco regio 

Per xxi. annoB continuos 

Capitalis JostidarU 

Gulielmo Regi, Anna Begina 

Consiliarii perpetol, 

Libertatls ac legom AngUcanim 

ABflertorifl, Vindids, Cnstodls 

Ylgilis, acrfs, et Intrepfdi. 

Bolandos frater nnteoB et haesteB 

Optime de se m^to 

Poiuit"* 

This praise is certainly well deserved. I should have 
been glad if the epitaph conld have truly 
ofuterature added that he was an elegant scholar, an 
*° ^^' enlightened philosopher, a spendid orator, or 
a distinguished writer. Agreeing with Speaker Onslow, 
that " he was not of very enlarged notions," I would 
not add, " the better judge, whose business it is to keep 
strictly to the plain and known rules of law." Accord- 
ing to a pithy expression which I have several times 
heard from the late Daniel O'Connell, " a judge must 
be a downright tradesman" meaning "the first and 
indispensable qualification of a judge is that he should 
thoroughly understand his profession ; " and, if he is at 
all induced to neglect his judicial duties by the allure- 
ments of literature and science, or the dangerous am- 
bition of universality y it would be much better that he 
had taste for nothing more refined than the Year-Books. 
But there is no absolute incompatibility between the 
profoundest knowledge of jurisprudence and any degree 
of culture and accomplishment. We can conceive that 
Holt, like Somers, might have been President of the. 
Eoyal Society, and a member of the Kit-Cat Club. But 
he seems to have been wholly unacquainted with the 

* Biogn^bia Brit. 
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philosophers and wits who illustrated the reigns of 
King WiUiam and Qneen Anne; and Steele, who 
celebrates him in the Tatleb, evidently speaks of Yerus 
only as an idol wKom he had seen and worshipped from 
a distance. We are left to conjectnre as to his habits ; 
but he must have had benchers and serjeants-at-law for 
his companions, and his talk must have been of '' con- 
tingent remainders." Yet he is the first man for a 
" mere lawyer " to be found in our annals. Within his 
own sphere he shone with unrivalled brightness. 
Perhaps he was carried too far by his admiration of the 
common law of England, as when he declared that an 
appeal of murder sued by the heir of the deceased, to be 
tried by battle, and excluding the Crown's power of 
pardon, instead of being an odious prosecution and a 
remnant of barbarism, was "a noble remedy, and a 
badge of the rights and privileges of an Englishman." * 
His head, likewise, seems to have been a little turned 
by the applause he received for his independence, inso- 
much that he told Mr. Baymond (afterwards Lord 
Baymond, and his successor) that if the House of Lords 
had determined against him in a case of Frohibitwn 
which was clearly within their jurisdiction, he would 
not have held himself bound by their judgment : f but, 
generally speaking, he is to be considered a consummate 
jurist ; above aU prejudice ; misled by no predilection ; 
seeing what the law ought to be, as well as what it was 
supposed to be ; giving precedent its just weight, and 
no more; able to adapt established principles to the 
new exigencies of social life; and making us prefer 
judge-made law to the crude enactments of the legis- 
lature. 

He had the merit of effectually repealing the acts 
against witchcraft, although they nominally continued 

• Sarah Stoat's Case, 1 Lord Raym. 557 ; \2 Mod. 373, 375. 
t 1 Lord Baym. 545. 



Digitized by VjOOQIC 



BEIGN OF QUEEN ANNE. Chap. XXV» 

on tlie statute book to a succeeding reign. Eleven poor 
He put an creaturcs were successively tried before him 
fOT ^tSf^ for this supposed crime, and the prosecutions 
*''^**** were supported by the accustomed evidence 

of long fasting, vomiting pins and tenpenny nails, secret 
teats sucked by imps, devil's marks, and cures by the 
sign of the cross or drawing blood from the sorceress— 
which had misled Sir Matthew Hale ; but, by Holt's 
good sense and tact, in every instance the imposture 
was detected to the satisfaction of the jury, and there 
was an acquittal. One of the strongest primd fade 
oases made out before him was said to have been that 
against the woman to whom, many years before, he 
himself had pretended to be a wizard, and to whom he 
had given the cabalistic charm which was adduced as 
the chief proof of her guilt.* At last the Chief Justice 
ejBFectually accomplished his object by directing that a 
prosecutor who pretended that he had been bewitched 
should himself be indicted as an impostor and a cheat. 

This fellow had sworn that a spell cast upon him 
had taken away from him the power of swallowing, 
and that he had fasted for ten weeks ; but the manner 
in which he had secretly received nourishment was 
clearly proved. He, nevertheless, made a stout defence, 
and numerous witnesses deposed to his expectoration of 
pins and his abhorrence of victuals, all which they 
ascribed to the malignant influence of the witch. The 
Judge, having extracted from a pretended believer in 
him the answer that " all the devils in hell could not 
have helped him to fast so long," and having proved, 
by cross-examining another witness, that he had a large 
stock of pins in his pocket, from which those supposed 
to be vomited were taken, summed up with great acute- 
ness, and left it to the jury to say, not whether the 
defendant was bewitched, but whether he was noi» 

* Ante, p. 121. 
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compos mentis, or was folly aware of the knavery lie wa« 
oommitting, and knowingly wished to impose on man- 
kind? The jury found a verdict of guiUpj and, the 
impostor standing in the pillory to the satisfaction of 
the whole conntry, no female was ever after in danger 
of being hanged or burned in England for being old, 
wrinkled, and paralytic* 

Holt's conduct on this occasion will appear the more 
meritorious if we consider that he ran great risk of 
being denounced as an atheist ; and that, to avoid this 
peril, preceding Judges, who were not believers in 
witchcraft, had pandered to the prejudices of the vulgar. 
Says Boger North, " If a judge is so clear and open as 
to declare against that impious vulgar opinion that the 
Devil himself has power to torment and kill innocent 
children, or that he is pleased to divert himself with 
the good people's cheese, butter, pigs, and geese, and 
the like errors of the ignorant and foolish rabble, the 
countrymen cry, * This judge hath no religion, for he 
doth not believe witches ; ' and so, to show they have 
some, hang the poor wretches** f 

Holt seems to have had a high reputation among 
his contemporaries for detecting false pretences of 
all sorts, and exposing those who put on Heexpoaea 
an aspect of extraordinary sanctity. There hypocritical 

.,,.,.,. ''. /.., pretenders to 

existed in his time a "society for the sup- extraordi- 
pression of vice," composed of men who ^^^ 
sought to cover their own bad characters and pernicious 
habits by affecting to put the law in force against 
others less culpable than themselves. Said Steele, 
describing the Chief Justice as Verus, "He never 
secM^ed after vice, nor spared it when it came before 
him; at the same time, he could see through the 
hyprocrisy and disguise of those who have no pretence* 
to virtue themselves, but by their severity to the 

• U St. Tr. 639-695. f life of Guilford, i. 261. 
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TioiooB. In his time there was a nest of ptetenders to 
jufitice who happened to be em^doyed to pnt things in a 
method for being examined before him. These animals 
were to Yebus as monkeys are to men: so like, that 
yon can hardly disown them ; but so base, that yon are 
ashamed of their fraternity. It grew a phrase, ^ Who 
would do justice on the justices P * I have seen an old 
trial where he sat judge on two of them ; one was 
called Trick-track, the other TearHshiffc; one was a 
learned judge of sharpers, the other the quickest of all 
men at finding out a wench. Trick-track never spared 
a pickpocket, but was a companion to cheats. Tear- 
shift would make compliments to wenches of quality, but 
certainly commit poor ones. These patriots infested 
the days of Vbrus, while they alternately committed 
and released each other's prisoners. But Yebxts re^ 
garded them as criminals, and always looked upon men 
as they stood in the eye of justice, without respecting 
whether they sat on the bench or stood at the bar." * 

To a band of fanatics called the '* Prophets '* Holt 
had a particular antipathy. One of these, named Lacy, 
being beaten in a trial before him, complained of 
injustice. Calamy, the famous Presbyterian divine, 
relates that, he having repeated these complaints to 
Holt, " My Lord by this time was moved ; and, setting 
his hands to his side, cried out, An honest cause did he caU 
it f I tell you, sir, and you have fall liberty to tell 
him, or any one else you think fit, from me, that it was 
one of the foulest causes I ever had the hearing of, and 
that none but an arrant knave would have had the 
concern in it that Lacy had ; for it was a plain design, 

* Tatler, No. ziv. There nrast here at Bow Street ; but I have in vain en- 
be an allQsion to some well-known deavoured to trace in ** Magazines " and 
** trading justices," belonging to a class ** Trials " the individnals whom Holt is 
who then and f<»r many years after in- here celebrated for hATing eiqMMed and 
fested the metropolis, till stipendiary punished, 
magistrates were at length estaUisfaed 
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in concert with a notoriotUB jilt, to have cheated the 
right heir of a good estate upon his supplying her with 
money. K one that could do this may be allowed to 
set Dp for a prophet, the world is come to a fine pass." * 
Holt haying, some time after, committed another of 
this brotherhood, called John Atkins, to take ^^ detecuon 
his trial for seditions language, the same ofac&iw 
Lacy called at the Chief Justice's house in 
Bedford Bow, and desired to see him. Servant : '* My 
Lord is unwell to-day, and cannot see company." Lacy 
(in a very solemn tone) : " Acquaint your master that 
I must see him, for I biing a message to him from the 
Lord God." The Chief Justice, having ordered Lacy 
in and demanded his business, was thus addressed : '' I 
come to you a^rophet from the Lord God, who has sent 
me to thee, and would have thee grant a nolle prosequi 
for John Atkins, his servant, whom thou hast sent to 
prison." JETott, C. J. : " Thou art a false prophet and a 
lying knave. K the Lord God had sent thee, it would 
have been to the Attorney General, for he knows that 
it belongeth not to the Chief Justice to grant a nolle 
prosequi: but I, as Chief Justice, can grant a warrant 
to commit thee to bear him company." "Hiis was 
immediately done, and both prophets were convicted 
and punished. 

It is observable that, even under Holt, criminal trials 
were not always conducted with the regularity 
and forbearance which we now admire. For of interrogS- 
the purpose of obtaining a conviction when ^*^S!*°^ 
he bdieved the charge to be well founded, 
he was not very scrupulous as to the means he employed. 
To the end of his life he persevered in what we call 
**the French system" of interrogating the prisoner 
during the trial, for the purpose of obtaining a fatal 
admission from him, or involving him in a contradio- 

* Buttffl Life of Calamy, ii. Ill, 112. 
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tion. Tlius in the case, whicli made a noise all over 
Europe, of Haagen SwENDSECf, indicted capitally for 
forcibly carrying off an heiress and marrying her, the 
prisoner having asserted that, before he carried her off, 
she had squeezed his hand and kissed him, the Chief 
Justice asked "If she was consenting, why then did 
you force her to the tavern and marry her by a parson 
you had provided for that purpose?" The prisoner 
answered, " She married me with as much freedom as 
there could be in woman." But he was convicted and 
executed.* 

Contrary to the doctrine which we hold, that soldiers 

are armed citizens, and may lawfully, like 
opiidon M^ other citizens, by the command of a magis- 
of^m^i^ trate, and on an occasion of extremity even 
to p^doJra "^t^o^t *^® command of a magistrate, inter- 
«*^{i^ pose to prevent the commission of a crime 

and to preserve or restore public tranquillity, 
Holt is said to have held that the military could 
only be lawfully employed against a foreign enemy 
or in quelling open rebellion. But this opinion 
of his is not to be found laid down on any trial, or 
recorded in any book of authority, and rests on the 
following gossiping story : " A party of the guards was 
ordered from Whitehall to put down a dangerous riot 
Which had arisen in Holbom, from the practice of kid- 
napping, then carried to a great extent; and at the 
same time an officer was despatched to inform the Chief 
Justice of what was doing, and to desire that he would 
send some of his people to attend and countenance the 
soldiers. * Suppose, sir,' said Holt, *let me suppose 
the populace should not disperse on your appearance, 
or at your command?' *Our orders are then to fire 
upon them.* *Then mark, sir, what I say; if there 
should be a man killed in consequence of such orders, 

• 14 St. Tr. 669-638. 
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and you are tried before me for the murder, I will take 

care that you and every soldier in your party shall be 

hanged. Eetum to those who sent you, and tell them 

that no officer of mine shall accompany soldiers ; the 

laws of this kingdom are not to be executed by the 

sword. This affair belongs to the civil power, and 

soldiers have nothing to do here.' Then ordering his 

tipstaves and some constables to accompany him, he 

hastened to the scene of tumult, and the populace, on 

his assurance that justice should be done on the objects 

of their indignation, dispersed in a peaceable manner."* 

Holt certainly did, in his proper person, disperse a 

riotous assembly in Holbom, with the assistance of a 

band of constables, but the dialogue between him and 

the officer of the guards I consider apocryphaL From 

the earliest times till the beginning of the 18th century, 

the Chief Justice of the King's Bench had been in the 

habit of taking an active part in putting down distur- 

bance8.t In tiie Flantagenet reigns, when there were 

no standing armies or regular troops to be employed for 

tiiis purpose, I find that he was not unfrequentiy sent 

into distant counties with a commission of array, and 

that he commanded in the field the forces so raised. 

Holt may very properly have expressed jealousy of the 

wanton inteiierence of the military, but there is an 

extreme improbability that he should in such terms 

have condemned the employment, for the prevention of 

crime, of a portion of the posse comitatus wearing red 

coats instead of blue, and armed with muskets instead 

of batons. 

Hdt continued, like pi^ceding Chief Justices, to act 
out of court as a magistrate, in taking preliminary 
examinations against parties accused, and committing 

* Emniner.yoL W. No. 14; Notes to poUoe magistratet; iMng preliminary 

Tittler, ed. 1806, yoI. i p. 147. examinations of witnesses, and oommit- 

t it is likewise a carious text that the ting criminals for trial. 
Jvd|if «f the King's Bench acted as 
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them for trial. Becognizances were likewise entered 
into before him. In the Journal of the seoond Earl of 
Clarendon we find the following entry : — " 15th Angust, 
1690, About six in the evening, my Lord Lueas went 
with me to my Lord Chief Justice Holt's. My brother 
came just from Tunbridge, and went with me ; my wife 
stayed in the coach. My Lord Chief Justice pres^itly 
took my recognizance to appear in the King's Bench 
the first day of the next term ; and in the meantime to 
give my word and honour not to disturb the Govern- 
ment, and to keep the peace. I said I agreed to all, 
but to the last clause ; which seemed a very odd one, 
and I could say nothing to it. At Lord Lucas's desire, 
I spoke to my Lord Chief Justice about Lord Forbes's 
baU ; who could get none but gentlemen from Lreland. 
The Lord Chief Justice was very snappish." ♦ 

While Chief Justice, he had to fight a battle with 
His trial at the Crown, as well as with the Lords and 
^S^n with the Commons. The great sinecure office 
T'to- of Chief Clerk of the Court of King's Bench, 

now compensated by a pension of 9000Z. a year, falling 
vacant. Sir John Holt granted it to his brother Boland, 
and the question arose whether the patronage of it 
belonged to the Chief Justice or to the King ? This 
came on to be decided by a trial at bar before the three 
Puisne Judges and a jury. A chair was placed on the 
floor of the Court for Lord Chief Justice Holt, on which 
he sat uncovered near his counsel. It was proved that the 
Chief Justices of the King's Bench had appointed to 
the office from the earliest times, till a patent was 
granted irregularly by Charles 11. to his natural son, 
the Duke of Grafton ; and there was a verdict against 
the Crown, which was confirmed, on appeal, by the 
House of Lords.t 

• Vol. it p. 328, 829. 

t Shower's Parliamentary Cases, 111 ; SUimer, 364. 
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Hcdt appears in the catalogae of our judicial authors, 
but does not add to its faint lustre. In the Hoit as m 
year 1708, he edited a collection of Crown •"*^- 
cases finom the MS. of Chief Justice Kelynge, adding 
three judgments of his own, all of which are upon the 
the law of murder and manslaughter.* His notice of 
them in his preface rather shows that he was an 
instance of a great English lawyer being utterly 
onaoquainted with English composition: '*The three 
modem cases," says he, '* are conceiyed to be of some 
use, therefore are thought fit to be published ; and if 
they shall be found to be of any benefit, if s what is 
desired by the publisher thereof." 

I am much grieved that we know so little of Holt in 
private life. He had no chronicler like Boger North, 
he has left no diary of his own, and there is not even a 
scrap of a letter of his extant. We must particularly 
regret that we have so few of his sayings handed down 
to us, for, judging from his reprimand of the "false 
prophet," they must have been very racy, if sometimes 
a little irreverent. 

He no doubt, derived much satisfaction from the 
able discharge of his official duties, and the ^^^^ 
high credit which he thereby acquired; but mjnriedto 
he had no domestic bliss. "His wife, Anne, 
the daughter of Sir John Cropley, a lady of strict 
virtue, was a shrew, and they lived together on the 
l^orst possible terms. She fell into ill health, and he 
was in high hopes of getting rid of her. To plague 
her husband, she insisted on consulting a physician 
with whom he had a personal quarrel, and who, for this 
reason, is said to have taken peculiar pains in curing 
her. She certainly survived him several years ; and 
Dr. Arbuthnot, afterwards writing to Swift an account 
of his attendance on Gay the poet, said, " I took the 

* Bex y. LiOe, Bern y. Phmer, Bw y. Mawgridge, 
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B frwift pleasure in saving liim as fiaddiffe did in saving 
my Lord Chief Justice Holf s wife, whinn he attended 
ont of spite to her hnsband, who wished her dead.** It 
is to be feared that although he thought he could define 
hy law the privileges of the Lords and of the Commons, he 
was obliged to confess that his wife was the sole judge 
of her own privil^es, and that when she pronounced 
him in comten^ he was entirely without remedy. He 
established against the Crown his right to appoint the 
chief derk of his court, but the nomination of footmen 
in his £unily, as well as of housemaids, rested entirely 
with his wife.* Nevertheless, he left her by his will a 
jointure of 7002. a year. 

She brought him no children, and the whole of his 
great possessions went to his brother Boland, a descend- 
ant of whom is still Lord of Bedgrave.f 

I shall conclude this memoir in the words of the 
writer who first odlected materials for the 
Life of Holt, and who thus gives him charac- 
teristic praise : *' His Lordship was always remarkable 
in nobly asserting, and as vigorously supporting, the 
rights and liberties of the subject, to which he paid the 
greatest r^ard upon all occasions, and never suffered 
the least reflection tending to depredate them to pass 
uncensured." J 

* Some malkioiisly aoooanted for his in Sefjeants* liiii, it iras nid that Uns 

imwcuted devotion ta busineBB by his pabUc was Indebtad te ttMm to his 

dislike at the sode^ at LtOy Holt,— in aooldmg wtfe. 

the same manner as, in the time at f George St Vincent Wilson, Esq^ 

Judge CHIbert, who wrote so many ex- great-great-grandBon of Bdand. 
odlentlawboctosfaiitiipinhisGhambas { Biographia Brit.** Sir John Hiolt.'' 
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CHAPTEE XXVI. 

CHIEF JUSnCBS FKOM LORD HOLT TILL THE APPOINTMENT 
OF Sm DUDLEY RYDER. 

On the death of Chief Justice Holt, Lord Qodolphin, 
the Prime' Minister, resolved to give his aj). ino. 
place to Serjeant Parker, who, as one of the ^ Thomw 
managers for the House of Commons in the afterwaids 
impeachment of Sacheverell, had greatly mL^sMd, 
distingnished himself. The Attorney and cwe^J^stice. 
Solicitor Greneral, Sir James Montaga and Sir Eobert 
Eyre, like all sensible men, disapproving of the prosecu- 
tion, had been deficient in zeal when they assailed the 
libeller of Volpone; and neither of them had such 
political importance as to enable them to vindicate a 
claim to the promotion, — ^which would then' have been 
peculiarly seasonable, as the Whigs had fallen into 
deep disgrace, and a change of administration was 
evidently at hand. The proposed appointment was 
very disagreeable to the Queen. Having attended 
Sacheverell's trial, she had been much shocked by the 
freedom with which Serjeant Parker had ridicul^ the 
divine right of kings and other dogmas of the High 
Church party, and still more by the acrimony with 
which he had inveighed against *' the Doctor " himself, 
whom she loved in her heart for his principles, secular 
as well as religious, and above all for his personal abuse 
of those ministers with whom she was now so much 
disgusted. But being warned by Harley, who already, 
through the agency of Mrs. Masham, was her confident 
tial adviser, that the time for a rupture with the 
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Wliigs was not yet axrived, she gave her reluctant 
consent. 

Accordingly, on the 13th of March, 1710, Sir Thomas 
▲.D. 1710- Fabeeb was installed as Chief Justice of the 
Hu life ai- Court of King's Bench, and continued to fill tho 
ready written, office for the fouT remaining years of Queen 
Anne and the first four years of the succeeding reign. 
But tracing his eventful career is a by-gone pleasure, 
for he afterwards held the great seal of England — till 
he was deprived of it on being convicted of judicial 
corruption. I must, therefore, refer those who would 
know the particulars of his extraordinary rise, and of 
his lamentable fall, to the '' Life of Lord Chancellor 
Macclesfield," which I have already given to the world.* 

However, I cannot refrain from expressing my 
regret that some connections of his fEtmily, ashamed of 
his having been the son of a village lawyer, — of his 
having been at Newport school, along with Tom 
Withers the shoemaker,— of his having himself practised 
as an attorney and of his having raised himself by his 
gigantic vigour of intellect, would fain represent him 
as having enjoyed all the advantages of high birth and 
re^ar education, — ^as having been destined to the bar 
from his childhood, and as having reached his high 
honours in the usual routine of professional progress. 
In overlooking well-established facts respecting him, 
they surely lessen the merit which belongs to him 
while he was ascending to eminence, — and they deprive 
him of the mitigation of early penury for the disrepu- 
table practices into which he was led by his excessive 
love of riches. If I were to re-write his life, I must 
substantiaUy adhere to my former narrative, — which, if 
he could peruse, he would not repudiate ; for he never 
pretended to an aristocratical origin, and he was 
delighted, when Chief Justice of England, to spend an 

* lives of the Cbanoellora, voL iv. ch. cxzi. 
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evening with an old schoolfellow who had thrown 
aside a leathern apron, and whose hands were hard 
with rosin.* 

When Parker had gained the favour of George I., 
and, by intrigues with the Hanoverians who 
aocompanied that sovereign to England, had ^i^^* ^*i«- 
subverted the influence of Lord Cowper, S^^S^ 
another Chief Justice of the King's Bench j^^SSf of 
was to be provided. The new Chancellor ^^^* 
was determined that he would not commit the *»'• promo- 
blunder of raising up to high office a for- ChanoeUor. 
midable rival, by whom he might in turn be 
superseded. He therefore fixed upon a dull lawyer, 
of decent character, to whom nothing positive could 
be objected, and who, — ^unfit to be placed in the House of 
Lords, — ^without aspiring to the " marble chair," must 
ever remain his humble supporter. 



I am a&aid that the taste of my readers may be a 
little corrupted by the exciting atrocities of -^ j ^ 
the'Chief Justices of the seventeenth century, Pratt cbust 
and that some dismay may be felt upon the 
introduction of a man who is unredeemed from in- 
sipidity by the commission of a single great crime. 
I own that such company is tiresome, and we shall 
speedily take leave of him. But I must present a little 
sketch of this worthy person, who for seven years was 
Chief Justice of England. 

Sm John Pratt's great distinction is, that he was 
the jGather of Lord Camden. He was descended. His origin 
however, from a respectable family long at the bar. 

* In a new edition of my Lives of the but the evidence is strengthened as to 

€biooellor8 I have pointed out his pedi- the low condition of his father, and the 

giee fhm the Fftikers of Park Hall, and obstacles he had to surmount in the 

1 have shown that he certainly had been early part of his career. 
of Trinity College, Cambridge; 
VOL. III. C 
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settled at Gareswell Priory, near Collmnpton, in the 
county of Devon. He studied at Oxford, and was 
elected a fellow of Wadham College. Although an 
eldest son, it was necessary that he should work for his 
bread, as the estate which had remained many genera- 
tions in his name had been alienated by his spendthrift 
grand&ther. He was, therefore, called to the bar in 
the end of the reign of Charles 11., and, by plodding 
diligence, got into req)ectable business. In the year 
1700 he took the degree of Seijeant-at-law, and he was 
twice returned to the House of Commons as member 
for Midhflrst. But he had no talents for public speak- 
ing, and in the Parliamentary Debates his name is not 
once mentioned. He was a good Whig under the 
patronage of Lord Cowper, who, while disposed to pro- 
mote him, found him quite unfit for the situation of 
Attorney Or Solicitor Gleneral. His practice in the 
Court of Common Pleas, however, was considerable, for 
he was well versed in his profession; and although 
reckoned heavy elsewhere, he there went by the name 
of the " lively Serjeant." 

Having remained true to his party during the four 
years of Tory rule, — on the accession of George I. 
the desire to do something for his advancement was 
strengthened. Lord Cowper, being restored to the 
office of Chancellor, in his letter to George Up. re- 
specting the state of the bench in Westminster Hall, 
D 1714- o^j^cted to the continuance of the two bro- 
1718. thers Sir Littleton Powys and Sir ThcHnas 

fpudsne^* Powys as Judgcs of the King's Bench, parti- 
judge. cularly Sir Thomas, whom he denounces as 
" zealously instrumental in the measures which ruined 
James 11., and as still devoted to the Pretender," and 
folded, " If either of these be removed, I humbly re- 
commend Serjeant Pratt, whom the Chief Justice 
Parker, and I believe every one that knows hiTYi^^ 
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will approve." AcoOTdingly Sir Hiomas Powys was 
superseded, and Serjeant Pratt, being knighted, was 
made a Puisne Judge of the King's Bench in his 
stead. 

He sat four years there as a colleague of Parker, 
who having during this time had ftiU proof of his 
docility, inoffensiveness, and moderate sufficiency for 
the duties of the office, when about to become Lord 
Chancellor, resolved to appoint him his successor. As 
a step to this distinction, in the short interval between 
the resignation of the great seal by Lord Cowper 
and the delivery of it to Lord Macclesfield, it was 
put into commission, and Pratt was made a Lord 
Commissioner. 

He took his seat as Lord Chief Justice of the King's 
Bench on the 15th of May, 1718. chief justice 

His panegyrists (for a Chief Justice is sure ^S^"^'* 
to have panegyrists) lauded him — ^not as a 
great real property lawyer, or a great commercial 
lawyer, or a great crown lawyer, but as "a great 
SESSIONS lawyer:" and in looking through Strangers 
B^ports, Lord Baymond^s Beports, Burrow'a Beports, and 
Modem Beports^ in which his decisions are recorded, it 
is curious to observe how many of them turn upon 
questions of poor-rates and parochial settlement — then 
a new field of litigation. One, and one only, 
of these judgments is still interesting, from celebrated 
having been married to immortal verse. judgment. 

The widow of a foreigner, being left destitute on the 
death of her husband, who had no parochial settlement 
in England, was removed from a parish in London to 
the parish in the country in which she was bom ; but 
this parish appealed to the quarter sessions against the 
order of removal, on the ground that a maiden settle- 
ment is for ever lost by marriage. The justices at 
sessions, being much puzzled, referred the case to the 

o 2 
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Court of King's Bench, and the decision there is 
thus recorded by Sir James Bxirrow in his 

AJ>. 1718- -D^^^^a . 

1Y22. xCeports : — 

" A woman having a sefctlement 
Married a man with none; 
The qnesticm was, he hetng dead. 
If what ahe had was gone. 
'*Qnoth SiB Jomr Psatt, the aettlemeat 
Sospended did remain, 
LiviDg the hnshand; hat him dead, 
It doth revive again. 

{Cfkorus qf Pui»ne Judge*.) 
** Living the hnshand ; hat him dead, 
It doth revfve again." • 

This decision seems to have created a great sensation 
His doctrine ^^ Westminster Hall ; bnt the glory which it 
oftttycwrion conferred on Chief Justice Pratt soon passed 

overtomed. - « i . 

away, for, as far as the mspension was con- 
cerned " living the husband," it was reversed by his 
successor, Chief J^stioe Ryder, who determined, with 
his puisnies, that the maiden settlement continues after 
the marriage till a new settlement is gained; and 
that, although the wife cannot be separated jfrom the 
husband by an order of removal, if he, having no settle- 
ment, has deserted her, she may be sent to her parish 
for relief, even in his lifetime : — 

M A woman having a settlement. 
Married a man with none : 
He fliee and leaves her destitnte ; 
What then is to he done ? 
** Qaoth Rtdbb, the Chief Jostioe, 
* In spite of Sm Jobk Pratt, 
Tonll send her to the parish 
In which she was a hrat. 
** SutpemUm qf a tetUemmt 
Is not to he maintained; 
That which she had by hlrth subsists 
UntU another's gained.' 
(Clwrui qf Puime Judget.) 
" That which she had l^ hirth subsists 
Until another's gained." f 



* Burr. Sett Oas. 124; Bum's Jnst., Ut. ** Settlement." > 

t St. John% Wappihff, v. St. Botcipk% Biihopgate, Burr. S.C. 36T ; 2 Bott. 109. 
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Chief Jnstioe Pratt aoquired considerable credit by 
his firm conduct in the famous controversy between 
Dr. Bentley and the University of Cam- 
bridge. When, on the application of this chief Joitioe 
very learned and very litigious scholar, ^^J^*^,. 
the Court of King's Bendi had granted an nr.Benti^s 
attachment against his enemy, Dr. Colbatch, 
the author of Jub Accdemicum^ for a contempt of their 
jurisdiction, Sir Robert Walpole and Lord Macclesfield 
attempted to exercise their influence in his favour. 
"But," says Bishop Monk, "the patronage of these 
great ministers was not calculated to render the un- 
fortunate divine any real service. The distinguished 
Judge who presided on the bench entertained a high 
notion of the dignity of his court, and the necessity of 
repressing all attempts to disparage or question its 
authority. He had, also, too just an opinion of the 
sanctity of the judicial character not to be jealous of 
the interference of persons in power with the adminis- 
tration of justice. He heard, therefore, the representa- 
tions of the Cabinet Ministers without the least 
disposition to attend to them; insomuch that the 
Premier accounted for his inflexibility by observing 
that ' Pratt had got to the top of his preferment, and 
was therefore refractory and not to be governed by 
them.' " According to our notions, we should rather 
blame the Chief Justice for suffering interviews with a 
party in a pending proceeding, for we read with 
surprise this mitigation of his supposed sternness : 
However, when Doctor Colbatch, by advice of the 
Lord Chancellor, waited on the Chief Justice at his 
house in Ormond Street, he behaved to him with con- 
siderable candour and mildness ; he declared, indeed, 
that he viewed the offence in a serious light, but assured 
him that he would take no advantage of his having 
privately acknowledged himself author of the book." — 
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The writer of Jus Academicwm, for having said, in 
allusion to the Court of King's Benoh granting writs 
of mandamus and prohibition against the University of 
Cambridge,' " that they who intend to subvert the laws 
and liberties of any nation oommonly begin with the 
privileges and immunities of the Universities,'^ was 
sentenced by Chief Justice Pratt to be imprisoned, 
iined 502., and bound ovot to his good behaviour for a 
twelvemonth.* 

Then followed Bentley's application for a mandamiuB 
to the University of Cambridge to restore 
Aj). 1 23. j^j^ ^ j^ academical degrees, of which ho 
had been deprived without having been duly summoned 
or heard. After the case had been argued several 
successive terms, at prodigious length. Chief Justice 
Pratt said, — 

" This is a case of great consequence, not only to the gentleman 
who is deprived, but likewise as it will affect all the members of 
the University. It is the glory and happiness of our excellent 
constitution, that, to prevent any injustice, no man is to be con- 
cluded by the first judgment ; but that, if he apprehends himself 
to be aggrieved, he has another court to which he can resort for 
relief: with this view, the law furnishes him with appeals and 
with writs of error ; and in this particular case, lest the party 
complaining should be remediless, it has become absolutely ne- 
cessary for this Court to order the University to lay before us 
the state of their proceedings against him, so that if they have 
erred he may have right done to him, or if they have acted ac- 
cording to Ihe rules of law, their acts may be ccmfirmed. The 
University ought not to consider it any diminution of their 
honour, that their proceedings are examinable in a superior court. 
For my own part I am sure it is a consideration of great comfort 
to me, that, if I do err, my judgment is not conclusive, and my 
mistake may be rectified. As to Dr. Bentley's behaviour when 
served with process out of the Vice-Chancellor's Court, I must 
say that it was very indecent, and I can tell, if he had said as 
much of our process, we should have laid him by the heels for it. 
But however reprehensible it might be for him to say of the Vice- 
Chanoellor, stuUh egity such words will not justify a suspension or 

* MoDk'8 Life of Bentiey, toL U. dt ztL p. 185w 
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depnration of academical degree& Be these matters how they 
will, sorely he coxdd not be deprived without notice. Our kw 
adopts the first rule of natural justice, that no man shall be oon- 
denmed till he has been heard or had an opportunity of being 
heard in his defence. The Yice-Qiancellor's authcnity ought to 
be sn{^xyrted f<Nr the sake of keeping peace witMn the University, 
but then he must act according to law, which I do not think he 
has done in this instance." 

Tke Fnisnifis ocmcurred, one of tbem citing a preoe^ 
dent of high authority — Adam and Eve* 8 case before God 
himfielf. Fortescuey J,: ''Even God himself did not 
pass sentence upon Adam before he was called upon to 
make his defence. ' Adam (says Grod), where art thou ? 
Hast thou eaten of the tree whereof I commanded thee 
that thou shouldst not eat?* And the same question 
was put to Eve also." A peremptory mandamus was 
granted.* 

There was only one state trial before Chief Justice 
Pratt, that of Christopher Layer, prosecuted j^j>. iy2»- 
for having ccmspired to bring in the Pretender ^*^- 

— © ir^ *7» . ^^ ^,. He tries 

by means of a French invasion. On this Layer for 
occasion there was exhibited from the bench a ****** *»••*"*• 
harshness which reminds us much more of ante-Bevolu- 
tion judges than of the mild demeanour of Holt. The 
prisoner, a gentleman of birth and education, having 
been brought to the bar at his arraignment loaded with 
irons, said, — 

** My Lord, I hope I shall have these chains taken off, that I 
may have the free use of that reason and understanding which 
God hath given me. They have brought upon me the strangury 
to a d^ree that is very painful ; and if I am told truly that your 
Lordship is afficted with that distemper, you will pity me. I 
hope that these chains shall be taken off in the first place, and 
Iben I hope that I shall have a fair trial." Pratt, (J, J,: " As 
to tile chains you complain of, it must be left to those to whom 
the custody of you is committed by law, to take care that you 
may not make your escape ; when you come to your trial, tnen 
yiofor chains may be taken off." Sir Bdbert Bciymond, A, G. : 



' l8lxaD8e,659;tLo(dBa7moiid,1334. 
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**! am sore nothing is intended but that he should have a fair 
trial ; but to complain here of chains, carries with it a reflection 
of cruelty, and we know what effect these things may have abroad. 
The prisoner hath been kept as all persons in his circumstances 
are when they have been attempting to make an escape." FraU^ 
C. J, : ** Alas ! If there hath been an attempt to escape, there 
can be no pretence to complain of hardship ; he that hath at- 
tempted an escape once, ought to be secured in such manner as - 
to prevent his escaping a second time." Sir Philip Tarke, 8, G : 
** It is well known that when tiiis g^itleman was in the custody 
of a messenger, he not only made an attempt to escape, but 
actually escaped out of a window, two pair of stairs high. It 
does not become the candour of a person in the prisoner's cir- 
cumstances to aggravate and make such misrepresentation of the 
usage he has received." Oentleman 0<wler of the Tower of 
London : '^ My Lord^ he never has attempted to escape since he 
was in my custody." Mr. Eungerford, counsel for the prisoner : 
"My Lord, I beg to be indulged a few words: that he is in 
chains now is demonstrable, and he hath told me they are so 

fievous that he cannot sleep but in one posture-— on his ba<^. 
our Lordship may observe that the G^tleman Gaoler, who 
seems to execute his authority with all humanity, now helps to 
hold up his chains, otherwise he could not stand. I believe I 
might challenge them to give an instance where any prisoner 
was shackled with irons in the Tower before Mr. Layer. His 
Majesty's prisoners in the Tower are such strangers to this usage, 
that the very materials were wanting there ; these fetters were 
sent for from Newgate, and I hope they will be sent back thither ; 
your Lordship hath hinted it as an indulgence intended to him 
when he comes to his trial, that his irons shall be taken oS; 
but I humbly insist upon it, that by law he ought not to be 
called upon even to plead, till he may exercise his mental 
faculties free from bodily torture." Pratt, G, J. : " This is nothing 
but to captivate the people. What signifies his chains being taken 
off this minute, and afterwards put on again the next ? " Mr. 
Hungerford : •* We might humbly apprehend and hope, my Lord, 
that the better to priepare himself for his trial, he may continue 
without his chains till after that time." Pratt, C, J, : " I am of 
another opinion ; and if we should order his chains to be taken 
off, and he run away, I do not know but we are guilty of his 
escape. He shall have a fair and a just trial, but to make 
objections in matters of this nature is to cast a reflection on the 
Court for not doing that which is not in their power to do." 

The prisoner was undoubtedly guiUy, but the harsh 
manner in which his trial was conducted throughout 
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excited a strong sympathy in his fevour : he was re- 
garded as a martyr ; and his head being stack upon 
Temple Bar, it was carried off, and long preserved as a 
relic* 

I am not aware of Pratt coming upon the political 
stage on any other occasion, except when he aj>. 1723- 
was consulted with the other Judges upon ^j^*^ j^^^ 
the questions which arose out of the disputes respecting 
between George I. and the Prince of Wales the Kng'in 
(afterwards George 11.) respecting the power Sd^J^ 
of the reigning King, by his prerogative, to {Jf royal 
regulate the education and marriages of his femiiy. 
grandchildren. He spoke immediately after Baron 
Montagu, who had no better reasons to give in favour 
of the King than the discipline among the patriarchs, 
who educated and governed all their grandchildren and 
great-grandchildren, and that the King is called 
" parens patriad et oustos regni et pater-familias totius 
regni." Pratt tried to fortify himself by modem 
precedents : — 

" The regulation of marriages in the royal family ," said he, ** is 
an undoubted prerogative of the Crown, proved by all the argu- 
ments the nature of the thing is capable o^ constantly claimed, 
enjoyed, and submitted to, the contrary being ever taken to be a 
great offence and sometimes thought high treason. The Countess 
of Shrewsbury's case, 12 Rep. 94, is very strong. The Duke of 
Suffolk's attempt was held high treason, proving that, at all events, 
it is an offence of magnitude. The case of the Princess of Orange 
in Charles XL's time is very material. The King made the match 
and the Duke of York her father was against it. The Princess 
of Modena wished to prevent it ; but the King's answer was, 
* it is by my consent, and none may gainsay it.' Here is the 
claim of prerogative against the opinion and wishes of the father. 
Now as to the education of the children and grandchildren of the 
royal family, that is a natural and necessary consequence, — ^if the 
crown has the marriage of the royal family, it hath the care of 
their education. If not educated well, they cannot be married 
welL The King having the end, should have the means ; he must 



* 16 St^Tr. 94^-824. 
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take care of their persons that iliey may not be disposed <^ to the 
prejudice of the nation. This prerogative never was disputed 
by any of the royal family, and many have been prosecuted for 
the breach of it Not a few of the distractions and confusions 
which attended the differences between the Houses of York and 
Lancaster arose from the marriages and education of the children 
of the blood royal not being r^ulated by the sovereign on the 
throne."* 

When Lord Macclesfield, on Ida impeacliment for 
corruption, was deprived of the great seal, there was a 
general expectation that itwonld have been transferred 
to the Chief Justice of the King's Bench, who, without 
being an intriguer, like his predecessor, was well 
esteemed both by the King and the Prime Minister, 
and probably would have been preferred by them to 
Sir Peter King, the Chief Justice of the Common 
Pleas; but, while the impeachment was pending, 
deatiL ®^ John Pratt was struck with a mortal dis- 
order, of which he died at his house in 
Ormond Street, on Wednesday, the 24th of February, 
1725. 

If he was not very eminent for his talents or public 
services, it should be knovm to his credit that no 
graver charge was ever brought against him than that, 
being the proprietor of Begeham Priory, in Kent, he 
dismantled the church, the roof of which was still 
standing, and laid out the site of it in a pleasure- 
garden, with flowers and gravel walks." f 

Having had an immense number of children by two 
wives, and having been careless about his pecuniary 
affairs, he left his family nearly destitute ; but if he 
had been favoured vrith a glimpse into futurity he 
might have seen a son of his Lord High Chancellor, 
and his grandson and great grandson marquesses and 
knights of the garter. 



* 16 St Tr. 1216. f H»«ted'f Eenfc, ii. p. 380. 
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Sir Jolm Pratt was succeeded in the c^ce of Chief 
Justice of the King's Bench by a man very lom luy- 
distingnished in his day, who was himself °^**°*^ 
raised to the peerage, and was looked upon as the 
founder of a patrician house, but whose line soon 
became extinct, and who is now little known beyond 
the precincts of Westminster HalL 

Although LoBD Eaymond was said to be descended 
from the Crusader of his name celebrated ^y g^ ^^ « 
Tasso, his branch of the family had fallen Thomag 
into great decay, and his grandfather was a ^°^^° * 
trader in the City of London. His father, however, 
studied the law, had considerable success at the bar, 
and in the reign of Charles II., by the combination of 
extraordinary learning and extraordinary servility, 
was made a Puisne Judge, first of the Common Pleas, 
and then of the King's Bench. This unprincipled 
Judge showed peculiar zeal in the famous Quo War- 
ranto prosecution for subverting the liberties of the 
City of London. Chief Justice Saunders being then at 
death's door. Sir Thomas Eaymond loudly declared 
that " the Court was unanimously in favour of the 
Crown on all the points which had been discussed ;" 
and he might probably have succeeded in his object if 
he had not been rivalled by JeflEreys, whose splendour of 
infamy dimmed every lesser noxious light which 
might otherwise have attracted the execrations of man- 
kind. The aspiring Puisne himself died (some said 
from vexation at his disappointment) while ^^^ ^^^ 
still a young man. If he had survived, he 
no doubt would have been tried in the capacity of 
Chief Justice by James II. ; and if there had been no 
limit to his servility, he might have continued to 
preside till the King's power to dispense with all 
statutes, and to enforce martial law in time of peace, 
after being established by judicial decision, was upset 
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by physical force. He leffc behind him a high repu- 
tation as a lawyer, although a very bad one as a 
politician ; and a volume of Eeports compiled by him 
proves that he was a complete master of all the wiles 
of his profession.* 

At his death, his only son Eobert, the subject of this 
A D 1683 ^**1® memoir, was only ten years old, and so 
escaped the contamination of his training. 
The lad naturally called himself a Tory, and he con- 
tinued inclined to high prerogative notions till he 
saw reason to change his side; but through life he 
maintained a fair character for honour and inde- 
pendence. 

I find no more authentic account of his education 
than the inscription on his tomb, which represents him 
as having been early imbued with a love of classical 
learning, and as having devoted himself with extra- 
ordinary assiduity and success to a scientific study of - 
jurisprudence. 

He was called to the bar in the year 1694, being 
HeiscaUed then an accomplished lawyer, and he soon 
to the bar. ^^ ^^^ extensive practice. 

His professional prosperity he himself ascribed to his 
habit of reporting. He was determined to 
as a reporto^ rival, and he greatly excelled, the fame of his 
fother in this line. Not only when he was a 
student, but when called to the bar, when Attorney 
General, and when Chief Justice, he wrote an account 
of all the most remarkable decisions in the Court of 
King's Bench, giving the arguments of counsel and the 
opinions of the judges with admirable point, vigour, 
and exactness.t 

The first considerable case in which he appeared as 

* He died while on the drcnit in the f His published Reports extend tnm. 
spring of 1683, in the &Oth year of his £a8ter,6 Will. & Mary, to Trinity, 6^6 
age. Geo. II. 
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counsel was the prosecution, before Lord Holt, of 
Hathaway, the impostor, who pretended that, being 
bewitched, and having fasted forty days, he aj>. 1702. 
Tomited pins, and who, under pretence of witchcraft 
disenchanting himself, had assaulted and by the prose- 
drawn blood from the supposed witch. Mr. impoetor.^ 
Baymond was mainly instrumental in obtaining ihe 
conviction of this miscreant, which opened the eyes 
of the public to the frauds and follies of witchcraft, 
although, during the seventeenth century, they had 
strangely grown with advancing knowledge, to the 
unspeakable disgrace of legislation and of the ad- 
ministration of criminal justice in England.* 

He likewise assisted in prosecuting the aj). 1Y02- 
&mous Beau Fielding for bigamy in marry- ppoaicution 
ing the Duchess of Cleveland, his former wife ^SmSg for 
being then living. The case turned chiefly bigamy. 



* Tlie sererettstatates against witch- 
craft were passed after Lord Bacon had 
published the most valuable of his im- 
mortal works, and they were blindly 
acted upon in the age of Milton and 
Dryden. Mr. Baym<md liad drawn the 
indictment against Hathaway. A speci- 
men of his legal Latinity taken fh>m it 
may amuse the reader: — **Qiiod quidem 
BicbantaiB Hathaway nuper, &c, laborer, 
exlstens persona malor* nomenis et famn 
et impostor, et machinans et malitiose 
intendens quandam Saram Mordnck ux' 
ct^uadam Edwardi Murdock, Waterman, 
fioeminam per totum vitae subb tempus 
existen' bonestam etpiam,et ncmSagam 
(Anglic^ a witch), nee Magiam (Anglloe, 
witchcraft), Incantamentum (Anglioe, 
enchantment), Faadnationem (Anglioe, 
Boroery), unquam exeroen', in periculo 
TitsB susB amissioDis inducere 11 die Febr. 
kc in presentiA et anditu dlyerfiomm 
personarum. fidso, mllltlose, diobolioe et 
edenf , et ut falsus impostor, prsetenebat 
et asserebat selpsum per eand' Saiam 
fbiase liucinatnm (Anglioe, bewitched) 
et oocaaione fosdnation' ilUus non posse 
edere et per magnum tempus sdl' per 
tempua deoem septeminar' J^unasse, ac 



diyereis morbis affld, et quod ipse per 
ipsius Richard! extractionem sanguinis 
^usd' Sane per sculpationem a praetens' 
iiiscinationepraBd' llberat'foret; quodque 
prsBdict' Richardus, vi et armis eandem 
Saram scalpsit, et sangulnem ipsius Satso 
per flcalption' ill' extraxit, Ice., ubi revera 
et in fiacto pned. Richard* nunqnam 
fistsdnatus fnit et nunquam j^unasset 
per spatium pned' nee per aliqnod mag- 
num tempus»" &c. &c. 

The sentence will give pleasure. After 
saying that he is to pay a fine of 100 
taiarks, it thus proceeds :-Et quod stablt 
in et super pillorlam Die Sabbatl proximo 
in magis publioo et aperto loco in South- 
waike, inter horam dedmam et horam 
tertiam ^usdem dlei per spatium duarum 
horarum cum papiro super caput ^ua 
dedotante offmsam suam," &c. The 
same ceremony is to be repeated befoi« 
tlie Royal Exchange, and again at Tern- 
pie Bar. Then he was to be committed 
to the House of Corrections— '<Et quod 
flageUetnr die proximo post adyentum 
suum in Domum (Torrectionis prtsdlct* 
et quod cnstos prsBdict' custodlat eum 
quotidle ad duram laborem per spatium 
dimidil unius annL"— U St. IV. 639. 
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upon tlie validity of the first marriage by a Boman 
Catholic priest in a private room, and Mr. Raymond's 
argument to prove its validity prevailed.* 

Being mncli connected with the Jacobites, he was 
Raymond ia employed as connsel for David Lindsay, 
Linds^ ttie iJ^©^^^ of a distinguished family in Scotland, 
Jacobite. who, having gone from that country to France, 
in the service of the exiled James II., had come into 
England without having obtained permission under 
the privy seal to do so, and was now indicted 
Aj). 1 10. ^^ ^^ ^^ ^£ ^j^^ English parliament which 

made it treason for any of the King's subjects who were 
abroad when it passed, to come into England without 
the King's permission under the privy seal first had 
and obtained. The facts were not disputed, and the 
case resolved itself into a question of law, " whether a 
native of Scotland was bound by this statute ?" Mr. 
Raymond powerfully argued that, Scotland and Eng- 
land remaining separate and independent, the Parlia- 
ment of England could not legislate for Scotland or 
Scotchmen ; but, in answer, the Attorney General cited 
CahMs casBj which was intended for the benefit of 
Scotland, and by which it was decided that all Scotch- 
men bom since the union of the crowns by the accession 
of James I. were to be considered entitled to the same 
privileges as native-bom Englishmen. Mr. Raymond, 
in reply, without impeaching the authority of this 
very questionable judgment, argued that a native-bom 
Scotchman might be permitted to inherit and hold 
lands in England, without being liable while he re- 
mained in his own coxmtry, or did not reside in 
England, to be subjected to the pains of treason by an 
English Parliament. Chief Justice Holt and the other 

» 14 St. Tr. 1327. Secus If the dergy- Chnrch acknowledging the sufficiency of 

man had been a Preshyterian minister. Popish orders, so as to keep up its own 

This compliment to the Church of Rome descent from iba Apostles, 
became necessary fjrom the Anglican 
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Judges present overruled the defence, and sentence of 
death was passed upon the prisoner; but, the pnblic being 
shocked by such a straining of the law, he was respited 
and pardoned.* 

Mr. Eaymond, although he devoted the greatest 
portion of his time to his profession, was by no means 
indifferent to politics, and still cherished a cordial 
hatred of the Whigs. He saw, therefore, with extreme 
delight the blunder which they committed in the im- 
peachment of Sacheverell, and he assisted j^^ ^^ 
Harcourt with his advice in defending the Baymond 
champion of the High Church. Accordingly, dtnien^ni 
he was rewarded with the office of Solicitor ^y«» Tories 
General, and received the honour of knighthood. 

As member for Lymington, in Hampshire, he now 
entered the House of Commons ; but he seems to have 
confined himself, while in office, to the routine law 
business of the Government there. 

He attached himself chiefly to BoUngbroke, and he is 
supposed to have been privy to the scheme of this bold 
intriguer to bring in the Pretender at the death of 
Queen Anne. Of course he was turned out on the 
accession of George I. 

For six years he remained in opposition — occupied, 
like most of his contemporaries, in intriguing Raymond in 
alternately with the banished royal fiamily, <>PP<»it*on. 
and witii Tories who were willing to submit to the 
established order of things if they themselves might 
hope by any chance to get into power. 

The only great display of his eloquence preserved to 
us is his speech against the Septennial Bill, 
which is very curious, as showing us that ^' ^^^®* 
the Church-and-King men of that day held agsainst the 
the same language with the modem Chartists 1^!^°°^ 
respecting annual parliaments : — 

• 14St.Tr.98t-1036. 
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" I fear," said he, " the prolonged duration of parliaments will be 
no cure for the general corruption supposed to arise from frequent 
elections ; for as the period for which the member is to sit is pro- 
longed, the price of Ms return will increase in the same proportion. 
An annuity for seven years deserves a better consideration than 
for three, and those who are willing to give money for their seats 
will be governed in the bargain by the true principles of com- 
merce. Nothing will so effectually check corruption as annual 
parliaments. That was our ancient constitution, and every de- 
parture from it has been mischievous. A long parliament is 
plainly destructive of the subject's right, and many ways incon- 
sistent with the good of the nation. Frequent new parliaments 
are our constitution, and the calling and holding of them was the 

Eractice for many ages. Before the Conquest, parliaments were 
eld three times every year — at Christmas, Easter and Whit- 
sunside. In Edward III.'s reign it was enacted ' that parliaments 
shall be holden every year, or oftener if need be.' This must be 
understood of new parliaments, for prorogations and long adjourn- 
ments were not then known, and were not heard of till the reign 
of Henry VIII., who found that it best suited his tyranni^ 
purposes to keep up a standing body of slavish representatives 
whom he had corrupted or intimidated." After giving at great 
length the history of the Triennial Act about to be repealed, he 
thus concluded: — "Frequent and new parliaments create a 
confidence between the King and his people. If the King would 
be acquainted with his people and have their hearts, this is the 
surest way. I can hardly think that you wish to perpetuate 
yourselves : yet you might do so on the same arguments ; and if 
you pass this bill, I cannot doubt but that before the end of the 
seven years there will be another bill for a further prol(»)gation. 
But at the end of the time for which you were chosen, the people 
will say, * you are no longer our representatives ; we chose you 
for three years and no longer, and you cannot choose yourselves for 
an extended period ; henceforth you are usurpers, and we have a 
right to put you down.' And I must say that, in my own poor 
opinion (with great submission do I speak it). King, Lords, 
Commons, can no more continue a parliament, than they can 
create a parliament without the choice of the people."* 

As the seeming stability of the new dynasty im- 

Aj» 1720. proved, the high Toryism of Sir Kobert 

Eaymond was softened down ; and, at last, 

he was induced to take office, along with Walpole and 

• 1 Pari. Hist. 335. 
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Townsliend, in the administration of Lord Stanhope. 
A vacancy in the office of Attorney (Jeneral arose, 
when (harresco referena) Letchmere, who had enjoyed 
some eminence in his day, was consigned to oblivion 
by being created Chancellor of the Duchy of Lancaster 
and a peer. Eaymond had contracted an intimacy with 
Walpole during the short period when this sagacious 
statesman was himself in opposition; and, being 
warned by him against the evils of permanent banish- 
ment from power, professed to discover that the Whigs 
were now much more reasonable than when headed by 
Godolphin and Marlborough, and declared Hejoinethe 
that he might join them without any sacrifice Whig« and 
of principle or consistency. He refused to Attorney 
serve under Sir Philip Yorke, who, about a ^'^*^- 
year before, had been appointed Solicitor General at the 
age of 28, and whose friends were impatient for his 
further promotion. Many taunts were thrown out 
against the renegade Tory ; but Walpole, knowing his 
value as a law officer of the Crown, warmly supported 
him, and, on the retirement of Letchmere, he ^ ^ 
became Attorney GeneraL 

It is to the credit of Eaymond and Yorke that they 
acted together very cordially. The chief 
state trial which they had to conduct jointly hib epeedi 
was the prosecution of Christopher Layer for ^^ j^ 
high treason. On this occasion, Mr. Attorney prosecuting 
General Baymond thought himself bound to 
show that he was now entirely free from the taint of 
Jacobitism, and thus he commented upon the prisoner's 
scheme to bring in the Pretender : — 

** Gentlemen of the jury : You will readily agree with me that 
nothing can be more dreadful to a true Briton who hath any 
regard for himself or his posterity, or love to his country, than 
the fetal consequences wtich must inevitably have attended such 
wicked designs had they been carried into execution with success. 

VOL. m. i> 
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What oonld any one have expected from a rebellion in the heart 
of the kingdom, but plunder and rapine and murder, a total sus- 
pension of all civil rights, and a terrible apprehension of some- 
thing yet worse to come ? All this must have been endured, 
even if the attempt should have been disappointed at last Bat 
had it prospered, had his Majesty's sacred person been seized and 
imprisoned, and had the Pretender been placed on the throne, 
what a scene of misery had opened ! A mild administration, 
governed by the law of the land under an excellent prince and as 
just and mercifd as ever wore the crown, must have given way 
to arbitrary rule under a popish tyrant ; all your estates must 
have been at the will of a provoked and exasperated usurper ; 
liberty must have been for ever subverted, and the best of 
religions would be sup|»:essed by Bomish superstition and 
idolatry. Nor would these dreadful calamities have been, 
confin^ within the bounds of his Majesty's dominions ; for 
should the present happy establishment in this kingdom (the 
chief bulwark of the Reformation) be destroyed, there is great 
reason to fear that the Protestant religion would ere long be 
extinguished." 

He then proceeded to open the facts of the case in a 
style of invective and rhetorical exaggeration which 
would be very much censured in an Attorney General 
of the present times, but which was then thought quite 
excusable. The prisoner was certainly guilty, and 
Eaymond, by all except his old friends the Jacobites, 
was praised for convicting him.* 

Nevertheless, Mr. Attorney found his position, both 
at the bar and in the House of Commons, rather irk- 
some. Bishop Atterbury's case came on; and, in 
taking part against this celebrated prelate, he incurred 
much odium, and wa§ often reproached as a turn-coat. 
He therefore wished for the tranquillity of the bench ; 
and there being no chiefship likely to become vacant 
Aj). U24. soon, he astonished the world by sinking into 
Slf ^Siisne ^ '^^^^ Judge of the Court of King's Bench, 
Judge. in the room of Mr. Justice Eyre. There 

never before had been an instance of an Attorney 

• 16 St. Tr. 94-324. 
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General accepting a puisne jndgesliip, and liardly any 
of his condescending even to become Chief Baron of the 
Exchequer. Till the Bevolution, when parliamentary 
government was established, and the practice began 
of his going out with the administration which had 
appointed him, his tenure was as secure as that of the 
judges ; and, drawing higher emoluments than any of 
them, Ihe great seal alone could tempt him readily to 
give up his office as long as his health and strength 
enabled him to discharge its laborious duties. Hay- 
mond now, probably, rued his raiting, but return to 
Toryism was impossible, and his only resource was 
a retreat in which he would be entirely rescued from 
politics. * 

On the 31st of January, 1724, he was called Serjeant, 
giving rings with the motto ^^ Scdva ItbertcUe potens,** 
and, on the 3d of February following, he took his seat 
as junior Judge in the Court of King's Bench.* 

Henceforth he devoted himself exclusively to his 
judicial duties, and he soon showed that he was 
destined to acquire the reputation of a great magistrate. 
He was not only familiarly acquainted with all profes- 
sional technicalities, but he possessed an enlarged imder- 
standing, and he was capable of treating jurisprudence 
as a science. He, therefore, rose very much in public 
estimation, and (what was of more importance to his 
further advancement) he retained the friendship of Sir 
Bobert Walpole, who had become Prime Minister, and 
was desirous of indemnifying him for the sacrifices he 
had made in joining the Whigs. 

Accordingly, he was appointed a Lord Commissioner 
of the Great Seal when Lord Macclesfield was forced 

* The next Judge who followed this and be descended fh)m the station of 
exmplewatSirVicaryGiblM. **When Attorney General to that of a Puisne 
Vr. Perdval was shot at," says Lord Judge in the Common Pleas."— S^totet- 
BroQi^am, **hi8 nerves, lOTmerly excel- men, vol. 1. p. 133. 
lent, suddenly and entirely failed him; 

D 2 
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to resign it; and some thought that he was likely 
v.D. it26. *^ ^ *^^ successor of that illustrious delin- 
le is made quent. But it SO happened that, about the 
f the Kin^ Same time, Lord Chief Justice Pratt died, and 
^^^' he infinitely preferred the chiefship of his 
>wn court to being again launched on the tempestuous 
jea of poiitics. He himself at the commencement of 
his Eeports for Easter Term, 1725, gives us this simple 
statement of his elevation : — 

" Memorandum : that Sir Jobn Pratt, Knight, Chief Justice of 
the King's Bench, died Wednesday, February the 24th last past, 
and I was created Chief Justice in his place by writ bearing teste 
March 2, and was sworn into the oflBce March 3 following before 
Sir Joseph Jekyll, Knight, Master of the Rolls, and Sir Jeffery 
Gilbert, Knight, one of the Barons of the Exchequer, then two of 
the Lords Commissioners for the custody of the Great Seal ; not- 
withstanding which, I continued one of the Commissioners of the 
Great Seal, and Serjeant Reynolds was sworn in before me and 
the other Lords Commissicoiers to be my successor as a Puisne 
Judge/'* 

He continued to preside in the Court of King's Bench, 
with high distinction, above seven years ; and, 
to the as a testimony of respect for his services, he was 

Jair^ itai ^ised to the peerage by the title of Lord Kay- 
mond, Baron Baymond of Abbots Langley in 
the county of Hertford, being the third Chief Justice of" 
the King's Bench who had received a similar honour. j" 

* 3 T.ord Raymond, 1381. between the Lord De Lawarr and the 
t Coke, Hale, and many others, are Lord Bingley, also in their robes; the 
Btill called Lords; bat Jeftreys and Gentleman Usher of the Black Rod, 
Parker were the only preceding Chief Garter King of Arms, the Deputy Earl 
Justices who had been ennobled, and Martthal of England, and the Lord Great 
donbts had been entertained whether a Chamberlain, preceding. His Lordship 
|)eer oonld sit as a common-law Judge. presented his patent to the Lord Chan- 
** ItSO (1), Jan. 21. Then Sir Robert cellor, on his knee, at the wool-sadc ; 
Raymond, Kt.,Ld.Ch. J. of His Majesty's who delivered it to the clerk; and the 
Court of King's Bench, being, by letters same was read at the table. His Lord- 
patent, dated 16 die Januarii 1730. ship's writ of summons was also read," 
Annoq. regnl Georgii Seoundi Regis &c. He then took the oaths, and wag 
Quarto, created Lord Raymond, Baron ** placed on the lower end of the Barons' 
of Abbots Langley, in the county of bench."— 23 Lorcte* •/ouma<<, 591, 692. 
Hertford, was, in his robes, introduced. 
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We know fix>m contemporary testimony that he was 
mnch admired and respected as head of the Common 
Law ; bnt we have now very slender means of esti- 
mating his merits. Although he continued the Reports 
of the Court of King's Bench, and he has handed down 
to us many of his own decisions, he does by no means 
the same justice to himself which he had done to Lord 
Hdt. This Chief would have been immortalised by 
' his judgments in the Aylesbury Case on parliamentary 
privilege, and in Cogga v. Bernard on the doctrine of 
hidlments, as Lord Eaymond has given them to the 
world — but, from modesty, or from want of leisure, or 
ham carelessness, during the time when he himself 
^:esided, he hardly ever mentions the Chief Justice 
separately, and generally introduces the determination 
of the case with tiie Words " jper Oanaw," or •' the Court 
tiiought," or " we were all agreed." Nor do the cases 
at that period seem to have been numerous or impor^ 
iaxit ; and, to fill up time, and to appear to have an air 
of business, the most was made of every matter which 
came on for adjudication. Thus the question " whether 
n3 cUhet was a good plea to an action of debt on a deed 
to recover a penalty for breach of covenant?" was 
solemnly argued four different times, in four successive 
terms, before the Court would hold the plea to be bad,* 

But I can give specimens of Lord Chief Justice 
Baymond's performances which do him credit. 
He it was who first established the important ^tttf^Sb- 
doctrine that to publish an obscene libel is a ob^e^"* 
temporal offence, subjecting the party to be ubei n»yj>e 
proaecuted and punished as for a misdemea- ForT^s. 
nor. The infamous Edmund Curl, held up to 1^^'* 
eternal detestation and ridicule by Pope in 
the DuNCiAD, was charged by a criminal information in 
the language then used — 'Quod ille existens homo 

• Warren v. Couuet^ Tr. Term 13 Gea I.; 2 St. Tr. 778. 
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iniqnus et sceleratos ac neqxiiter machinans et intea- 
dens bonoB mores subditomm Hujus regni corrumpeve, 
ot eos ad nequitiam induoere, quendam tnrpem et 
obsooenxim libellum, intitulatum ' Yenns in the Cloister, 
or the Nnn in her Smock,' impie et nequiter impressit 
et publieavit ac imprimi et publicari cansavit [setting 
out the several lewd passages in English] in malum 
exemplum," &o. Having been tried and found guilty 
by the jury, his counsel moved in arrest of judgm^it 
on the ground that, however he might have been 
punishable in the Ecclesiastical Court for an o£fenoe 
contra honoa mores^ this was not an o£fence of which the 
common law could take cognisance ; arguing that '' not- 
withstanding the filthy run of obscene publications in 
the reign of Charles IL, there had been no prosecution 
for any of them in the temporal courts, and that what- 
ever tends to corrupt the morals of the people ought 
to be censured only as an offence against religion by 
my Lords the Bishops." Of this opinion was Mr. 
Justice Fortescue, who said : — 

" I own this is a great offence, but I know of no law by which 
we can punish it. Common law is common usage, and where 
there is no law there can be to transgression. At common law 
dmnkenneas and cursing and swearing were not punishable. 
This is but a general solicitation of chastity ; and to make it 
indictable, there should he a breach of the peace." 

Lord Raymond^ C. J. : " I am of opinion that to publish any 
writing which reflects on religion, virtue, or morality, is an act 
which tends to disturb the civil oixler of society, and is a temporal 
offence. It is not merely a sin, but a crime ; it is directly hurtful 
to others, as well as contrary to the soul's health of the offender. 
Why is this court called the ceruor moruni if we cannot punish 
that which subverts all morality ? For verbal scandal there may 
be a suit in the spiritual court, and penance may be inflicted ; 
but for the injury done to the public by an ohscene libel, this ia 
the proper tri bunaL" 

The matter stood over till another term, when, Mr. 
Justice Page having succeeded Mr. Justice Fortescue, 
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&e Judges were tmanimons in discharging the mle to 
arrest the judgment, and the defendant was set in the 
|»Ilory, •• as," says the reporter, " he well deserved."* 

It was in Lord Eaymond's time that the law of 
nmrder and manslaughter was brought to the 
degree of precision in which we now find it, theiawre- 
with all its nice distinctions and refined SuidCT^and 
qualifications. The practice then prevailed ^JJ^^^, 
ef the jury finding the facts by a special ver- 
dict, and leaving the guilt or innocence, or the degree 
of guilt, of the prisoner, as a question of law, to the 
judges. 

One of the most interesting cases of this kind was 
ihe trial of Major Oneby for the murder of ^^^ ^^^^ 
Mr. Gower. These two gentlemen, noted mi^jot 
for their fashion and gallantries, had a dis- ^^°«^"^^^- 
pute while playing at hazard in a tavern in Drury 
Lane, and the prisoner called the deceased " an imper- 
tinent puppy ;" the deceased answered, " whoever calls 
me so is a rascal." The prisoner then threw a bottle 
at the head of the deceased, which brushed his peruke 
as it passed, and beat some hair powder from it. 
Thereupon the deceased tossed a candle at the prisoner 
without hitting him. They both drew their swords, 
but were prevented by the company from fighting, and 
again sat down to play. At the expiration of an hour 
tiie cteoeased said to the prisoner, " We have had hot 
words ; you were the aggressor, but I think we may 
pass it over," and at the same time offered him his 
hand ; — to which the prisoner answered, " No, damn 
you! I will have your blood." The reckoning being 
paid, the company had all left the room except the 
prisoner, who, addressing the deceased, said, " Young 
man, come back; I have something to say to you." 
llie deceased returned. Immediately the door was 

•2Str. 788; 17 St. Tr. 163. 
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closed, and the clashing of swords was heard. When 
the company re-entered they found that the deceased 
had been run through the body by the prisoner, — and 
next day he died of his wounds. The prisoner had 
received three slight wounds in the rencounter. The 
deceased on his death-bed being asked "whether he 
received his wound in a manner called fair among 
swordsmen?" answered "I think I did." The jury 
found that, " from the throwing of the bottle till the 
mortal thrust was given, there had been no recon- 
ciliation between the parties ; — ^but whether this was 
murder or manslaughter, they prayed the advice of the 
Court." The counsel were about twg years in drawing 
up the special verdict which stated these facts I and the 
prosecutor took no steps to bring the case to a hearing, 
seeming rather inclined to let the proceedings drop. 
But the prisoner, who had been living all the time 
gaily in Newgate, grew very confident, and feed counsel 
to move the Court to fix a day for proclaiming his 
innocence. The special verdict was twice argued; 
first before the four Judges of the King's Bench, and 
then before all the twelve Judges of England. 

Serjeant Eyre and Mr, Lee (afterwards Chief Justice), couDsel 
for the prisoner, argued that this was a case of manslaughter, for 
which the punishment was merely burning in the hand ; con- 
tending that " there was here no malice afi/rethought, which was 
necessary to murder ; the killing was on a sadden occasion ; man- 
slaughter is killing without premeditation ; irafwrcr hrevis est ; 
and therefore, as a madman, the party is excused for what he does 
in a transport of passion : the calling the prisoner a rascal was 
what no man of honour could put up with, and this was the 
beginning of the quarrel; the fighting was as sudden as the 
reproachful words : words alone would not reduce the offence to 
manslaughter, and if the prisoner had at once stabbed the de- 
ceased it might have been murder ; but there was an interchange 
of blows, and the deceased himself allowed that it was & fair fight ; 
there was an interval, but no reconciliation, and the law has 
fixed no certain time when the presumption arises that the 
passions of men are cooled : besides, no one saw the banning 
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of the actnal afi^y ; ijxe deceased certainly struck several blows 
and might have first struck and wounded the prisoner before the 
latter even drew his sword the second time : the law under such 
circumstances would mercifully presume provocatum, which 
would reduce the case to manslaughter." 

Lord Eaymond, in a very long and most admirable 
judgment, pronounced the unanimous opinion of all the 
Judges that the prisoner was guilty of murder. After 
showing that the malice necessary to constitute murder 
was not a settled anger or long cherished revenge, but 
unprovoked deadly violence without provocation or 
excuse, he observed, — 

** Mr. Gower did nothing that could reasonably raise a passion 
in Major Oneby. The answer of Mr. Gbwer, on being called an 
impertinent puppy, was not more than might have been expected, 
that * Whosoever called him so was a rascal.' Major Oneby, who 
had begun the abusive language, then violently threw the glass 
bottle. After they had been restrained from fighting, and had 
sat an hour at play, the proposal of Mr. Gower ought to have 
appeased Major Oneby ; but what was his answer ? * No, damn 
you, I will have your blood 1 ' These words show his malicious 
intent even in throwing the bottle. Then followed the imperious 
and insolent command, ' Toung man, I have something to say to 
you ! ' As soon as Mr. Gower bad returned, the door is shut, and 
a clashing of swords is heard, when Mr. Gower received the 
mental wound of which he died. If the prisoner had malice 
against the deceased, though they fought after the door was shut, 
the interchange of blows will make no difference ; for if A. has 
malice against B. and meets B. and strikes him, B. draws, A. 
flies to the wall, A. kills B., it is murder. Nay, if the case had 
been that there was mutual malice, and they had met and fought, 
the killing had been murder. All the Judges are of opinion that 
in this case there was malice in the prisoner. The defence rests 
upon this being a sudden quarrel in which there was great pro- 
vocation from the deceased ; but if there was sufficient time for 
the blood to cool, and reason to get the better of the transport of 
passion before the mortal wound was given, the killing will be 
murder, and all the Judges are of opinion that the act was 
deliberate. It was not necessary that malice should be found by 
the jury in the special verdict. This is matter of law for the 
Court. The jury may find a general verdict^ either that the 
prisoner is guilty of murder or of manslaughter ; but if they 
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find the foots specially, the Court is to •draw the conclusion, 
whether there was malice, or whether the deed was done on a 
sudden transport of passion. It has been adjudged that if two 
men foil out in the morning, and meet and fight in the afternoon, 
and one of them is slain, this is murder, for there was time to 
allay the heat, and their meeting was of malice. Though the 
law of England is so for peculiarly fovourable (I know no other 
law that makes such a distinction between murder and man- 
slaughter) as in some instances to extenuate the greatest of 
private injuries, as the taking away a man's life is, yet it must 
be such a passion as for the time deprives him of his reasoning 
faculties ; for if it appears that reason has resimied her sway 
over him, if it appears that he reflects, deliberates tmd considers 
before be gives the fatal stroke, the law will no longer, under 
the pretext of passion, exempt him fix>m the punishment inflicted 
on murder. It is urged that, from the prisoner's three wounds, 
a new and sudden quarrel might have arisen, in which Mr. Gower 
might be the aggressor ; but it lies on the party indicted to prove 
this quarrel, and none such being found by ihe jury, we are not 
at liberty to presume that there was any. The last.foct relied 
upon is, that Mr. Gt)wer on his death-bed allowed that the Jight 
vxis/air. The answer is, that if A. have malice against B., and 
they meet and flght, though the fight is never so fair according 
to the law of arms, yet if A. kills B. it will be murder." Lord 
Eaymond then cited all the authorities on the subject from the 
earliest times in support of the doctrines he had laid down, and 
he concludes his own report of the case with the following 
*^ Memorandum : As soon as I had delivered this resolution, 1 
desired my brothers Fortescue, Reynolds, and Probyn, that if 
they disapproved anything I had laid down, they would express 
their disapprobation, but they publicly declared that they 
consented in omnibus,^* 

The prisoner declared that, " as he hoped for mercy 
at the hands of Almighty Qod, he had never nsed the 
expression so much pressed against him, ' I will have 
your blood ; and, having fought with distinction in all 
the Duke of Marlborough's campaigns, he prayed " that 
he might be recommended to his Majesty's clem^icy 
for his past services in the cause of his country." 

Lord Raymond: "As to the words, seeing that they were 
sworn to, and stand in the special verdict, I am sorry to say your 



* 2 Lord Raymond, 1500. 
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denial can avail you nothing;; and, we sitting bere only to 
declare the law, you must apply elsewhere for mercy." 

Mr. Jnfitice Fortescue, the senior Puisne Judge, pro- 
nounced sentence of death. Before the day fixed for 
the execution, came news of the death of George I. at 
Osnahnrgh, and great interest was made with the new 
Sovereign to begin his reign with an act of grace by 
pardoning Major Oneby ; but Gborge IE. declared that, 
" the Judges having unanimously adjudged the prisoner 
guilty of murder, the law should take its course." 
Nevertheless, Major Oneby disappointed the executioner 
by opening an artery in his arm, so that he bled to 
death, the night before the day when he was to be 
hanged at Tyburn,* and he was buried in a highway 
with a stake driven through his body. Although he 
had been a gallant soldier, he was a man of very bad 
moral character, having lived, since his regiment was 
reduced at the Peace of Utrecht, as a professional 
gamester, and having before killed several antagonists 
in duels brought on b^ his extreme arrogance.t 

The next trial for murder which I have to mention 
arose out of an address to the public by ^.^.1730. 
Thomson, in his Winter, in favour of the Liabmtyofa 
miserable victims then confined in our gaols. m^V^ 
This was caused by the death of a prisoner ^^^^^ 
in the Fleet of the name of Ame, who had been 
confined for debt, and had expired under circumstances 
the most heartrending. The poet, after a compliment 
to the humanity of some humane individuals who, 

* One ocmtemporaneoiu aooount says, bonring sargeon, was instantly sent for ; 

—** About seven in the morning he said bat before he came the major was dead. 

Ciliitly to his IboCman, who came into He had made so deep a womid in his 

the room, «Who is that, PhiHp?* A wrist with a penknife that he bled to 

gentleman, coming to his bed-side aooia death." 

after, caUed * M^Jor I Mi^r !' but, hear- f If St. Tr. 30-74 ; 2 Str. 766; 2 Ld. 

ing DO answer, drew open the curtains Baym. 1486 ; 1 Burr. 178; Select Trials 

and ftrand him weltering In his blood at the Old BaUey, ii. 153. 
and Just expiring. Mr. Green, a neigh- 
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"tonolied witli human woe," had searched "into the 
horrors of the gloomy gaol," thus proceeds : — 

* . . ** \There sickness pines, where thirst and hunger barn, . 
And poor misfortune feels the lash of vice. 
O great design I if executed well. 
With patient care, and wisdom-temper'd zeaL 
Ye sons of mercy ! yet resume the search ; 
Drag forth the legal monsters into light. 
Wrench from their hands oppression's iron rod. 
And bid the cruel feel the pains they give." } 

In consequence, the affair was taken up by the 
House of Commons, who, after an investigation by a 
select committee, addressed the Crown, praying that 
John Huggins, the warden, and James Barnes, the 
deputy warden, of the Fleet, should be prosecuted by 
the Attorney General for the murder of Edward Ame. 

The trial came on at the Old Bailey before Mr. 
Justice Page, when the jury returned a special verdict, 
finding " that while Huggins was warden, and Barnes 
deputy warden, of the Fleet, Ame was committed to 
that prison ; that Barnes confined him in a cold, damp, 
unwholesome cell over the common sewer, knowing the 
same to be dangerous to life, and*kept him there forty 
days, absque solamine ignis, necnon sine (diqud mattday 
scaphis, vel aliquo alio hijusmodi utensili * ; that Ame 
died from this imprisonment; and that during his 
detention in the cell Huggins was once present, saw 
him imder the duress of the said imprisonment, and 
turned away without doing anything to relieve him.** 
After the special verdict had been twice argued before 
the Judges, Lord Kaymond delivered judgment : — 

" In this case two questions arise : — 1. What crime the facts 
found upon Barnes in the special verdict will amount to ? 2. 
Whether the prisoner Huggins is guilty of the same offence with 
Barnes ? As to the first question, it is very plain that the facts 
found upon Barnes do amount to murder in him. Murder may 
be committed without any stroke. The law has not con- 
fined the offence to any particular circumstances or manner of 

* All indictments and special verdicts were still in Latin. 
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klHing ; there are as many ways to oommit murder as to destroy 
man. Miirder is where a man kills another of malice, so he diet 
within a year and a day ; and malice may be either expressed or 
implied. Upon the facts fonnd there is plain malice arising in 
construction of law. K a prisoner by duress of the gaoler comes 
to an untimely end, it is murder, without any actuid strides or 
wounds. The law implies malice in such a case, because the 
gaoler acts knowingly in breach of his duty. A prisoner is not 
to be punished in gaol, but to be kept safely. The nature of the 
act is such that ii^must apparently do harm. It is also cruel as 
it is committed upon a person who cannot help himself. So the 
charge of murder against Barnes is fully established. 3. The 
next question is, whether Huggins be guilty of the same offence ; 
and the Judges are unanimously of opinion that upon the facts 
found he is neither guilty of murder nor oi manslaughter. As 
warden, he shall answer for the acts of his deputy civilly, but 
not criminally. It nowhere appears in the special verdict, that 
he ever commanded or directed, or consented to, this duress of 
imprisonment which was the cause of Ame's death. The verdict 
finds that once the {Hisoner Huggins was present, and saw Arne 
under the du/ress of the imprisonmerU ani turned away ;* but it 
by no means follows that he knew the man to be under this 
duress. We are told by the counsel for the Crown that if he 
saw the man under this duress he must know it, and it was his 
duty to deliver him. But we cannot take things by inference 
in this manner. The seeing him does not imply a knowledge of 
the several facts which make the duress, which consists of several 
ingredients and circumstances not to be discovered upon sight 
If the evidence would have warranted it, the jury should have 
found tiiat he knew and that he consented to what Barnes had 
done. Malice is an inference of law for the Court, but c&nsent is 
a fact to be found by the jury. Then if the verdict be defective, 
we are pressed for a new trial ; but, without determining tiie 
question whether after a special verdict in felony there may be 
a venire de novo, we are all of opinion that this verdict is not so 
uncertain as that judgment cannot be given upon it. The facts 
found are positively found, but, taken together, are not sufficient 
to make Huggins guilty of murder, and therefore he must be 



lUty 



adjudged not guilty, 

There is one other case of the same kind before Lord 
Baymond, which is worthy of notice. In the popular 
rage then prevailing against gaolers, Thomas Bam- 

* ** Sab dariUe In^riBonamenti pTsedictI et se ayerUt." 
•f: 17 St. Tr. 297-^2; 2 Lord Baym 1574. 
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bridge, a former warden of the Fleet, was indicted for 
the murder of Eobert Gastell, on the ground that he 
had confined him in a house in which there was a man 
lying ill of the small-pox, a disease which Gastell had 
not had, and which he caught and died ofl The indict- 
ment coming on for trial at the Old Bailey before Mr. 
Justice Page, Bambridge was easily acquitted on the 
evidence for the prosecution ; but, instigated by a mob- 
bish confederation, who subscribed large sums of money 
to gain their object, Mrs. Castell, the widow, sued 
out an '* appeal of murder" against Bambridge, and 
likewise against Corbett, his deputy, who, in case of 
need, was to have been called as his principal witness. 
The appellees, instead of waging battle and defending 
themselves by their champions in the listed field, as 
they might have done, put themselves upon the coun- 
try, and they were tried by Lord Eaymond and a jury 
of London merchants. The prosecution was conducted 
with great zeal by Mr. Beeves, afterwards Chief Justice 
of the Common Pleas, and Mr. Lee, afterwards Chief 
Justice of the King's Bench; and they contrived, by* 
dexterous management, to make out a sort of primd facia 
case. The appellees were ably defended by Serjeant 
Darnell and Serjeant Eyre, who both addressed the jury 
in their favour in long and eloquent speeches,* and, by 
calling witnesses, they made out a clear defence. Lord 
Kaymond, in summing up the case to the jury, said, — 

" This appeal by Mary Castell, for the death of her husband, 
is grounded on the ddctrine that as the law has particular 
guards and privileges in justifying the right of a gaoler in 
detaining prisoners in safe custody, so on the other hand he 
must treat them humanely and put them into such places as do 
not prejudice their limbs and lives ; for if they are put into such 
places and they die, this is murder. If a gaoler brought bodies 

* It was only upon indictments in the of cotinsel in capital cases. If the pro- 
name of tbe King that, at common law, ceeding was by appeal, the trial was 
prisoners were deprived of the assistance conducted as if it had been a dvil action. 
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that were infectious into a room, so that a pris(;mer should catch 
a mortal distemper, or put him into irons by which he should 
die, the legal result is the same. Likewise, if a gaoler will take 
p^rscHis that have not a distemper, and carry them to a room 
against their consent after notice given to him that such a dis- 
temper is there, it is at his peril. In the present case, gentlemen, 
these circumstances must be concurrent, that the deceased was 
carried to the house against his will ; that the distemper was in 
the house ; that the appellees had notice of the distemper being 
there ; that, notwithstanding, he was carried and kept there, and 
that thereby he caught the distemper which was the occasion of 
his death." 

He then went over the whole of the evidence, and 
showed that, with respect to Corbett, there was 
nothing to prove any knowledge of the distemper being 
in the house; and, with respect to Bambridge, that 
Castell had gone with him to the house voluntarily, 
and had made no complaint while there till he caught 
the infection. The jury found both appellees hot 
ouiltt; but from the popular prejudice against them, 
they had been in considerable jeopardy.* 

I have now to present to the reader Lord Baymond 
sitting as judge on the trial of an information 
for libel. His authority has been mainly mondon^the 
relied upon to support the doctrine that, in ^°'"*^*- 
such a proceeding, the truth of the assertion of fact 
alleged to be libellous is wholly immaterial, and that 
Hbel or no libel is a pure question of law for the Court. 
The leading opposition journal of 'that day was the 
Craftsman, to which Pulteney, Bolingbroke, and the 
other antagonists of Sir Bobert Walpole, were constant 
contributors. In No. 235, dated 2d of January, 
1730-1, there appeared a letter which purported to 
come from a correspondent at the Hague, but which in 

* 17 St. Tr. 38S-462; 2 Str. 854. throwing down his gauntlet on the floor 

notwithstanding this flagrant abuse ct of the Conrt of King's Bench, and de- 

the iHTooeeding of i^peal of murder, it manding trial by battle, ut vidi. See 59 

oontinoed till the year 1819, when it Geo. IIL c. 46. 
w»8 alwUahed upon Abraham Thornton 
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reality was written by Bolingbroke in London, most 
bitterly inveighing against the foreign policy of the 
Government, and imputing very disreputable conduct 
to ministers in their negotiations with foreign states,. 
This was particularly obnoxious to King George II., 
who was then engaged in deep political intrigues, with 
the view of adding a few acres to the electorate of 
Hanover; and, to please him. Sir Philip Yorke, the 
Attorney General, prosecuted Francklin, the 
printer and publisher, who was a bookseller 
in Fleet Street. " At the trial, a vast crowd of specta- 
tors of all ranks and conditions was assembled, and 
the court was crowded with noblemen and gentlemen. 
It was remarkable that Mr. Pulteney, presumed to be 
one of the patrons of the prosecuted paper, was loudly 
huzzaed by the populace in Westminster Hall, which 
shows the fondness of the people of England for the 
freedom of the press." * 

The Attorney General contented himself with prov- 
ing a preliminary averment in the information respect- 
ing the existence of a treaty, and the purchase in the 
defendant's shop of a copy of the newspaper containing 
the Hague letter. Mr. Fazakerley, on the other side, 
contended that the case for the Crown was defective, 
because no evidence had been given to falsify the 
statements in the letter, which he could prove were 
true, and that, in -reality, the jury ought to find that 
the letter was no libel, as it did not in any degree reflect 
upon the King, and only made Mr observations on the 
conduct of his ministers : — 

Lord Baymond C. J, : '* My opinion is, that it is not material 
whether the facts charged in a libel be true or false, if the prose- 
cution is by information or indictment. There are legal remedies 
provided for every one who is injured, without scandalising others. 
Above all, the character of a magistrate, ministei: of state, or other 

* Boyer'a Political State of Europe, 1731. 
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public person, is to be protected. The law reckons it a greater 
offence when the libel is pointed at persons in a public capacity, 
as it is a reproach to the King to employ corrupt and incapable 
persons. Such charges tend to sow sedition and to disturb the 
peace of the kingdom. Therefore I shall allow no evidence to 
prove that the matters charged in the libel are truie. If you 
think I am wrong, apply to the Court, and they will do you 
justice." In summing up he said, ** There are here three things 
to be considered, two of them being for the jury, and the third 
for the Court. 1. Did the defendant, Mr. Francklin, publish this 
Craftsman or not ? 2. Do the expressions in the letter allude to 
the King and his ministers according to the innuendoes ? These 
are matters of fact for your consideration, of which you are the 
proper judges, and if you think in the affirmative on both questions 
you will find a verdict of guilty. There is a third question— 
whether these defamato]^ expressions amount to a libel or not ? 
This belongs to the ofnce of the Court, for it is a.d. iY25- 
matter of law, of which the Court are the only i^^i. "> 

proper judges. We are not to invade each othei^s provinces, as 
has been suggested of late by those who ought to have known 
better." 

The jury liaving found the defendant gnilty of 
publishing the libel, he was sentenced to a year's im- 
prisonment and to pay a fine of lOOZ.* 

Lord Kaymond's authority as a judge was so high 
that his decisions at Nisi Prius, when sitting lom Ray- 
all alone trying causes by jury, were reported, j^Jg * ^^ 
and settle many important points which, till dedBions. 
then, were doubtful ; as, that *♦ a husband is not liable 
to be sued for necessaries supplied to his wife if she 
has eloped from him with a paramour; "f that, "if 
goods which are not necessaries are supplied to a minor, 
he is bound by a promise made after coming of age to 
pay for them ; ** J that, " if a man render services for 

* 17 St. Tr. 625-676. Be was more curious to conjecture whether any, and 

In^ aoother time, when his acquittal which, of the doctrines which are now 

gave rise to Pnlteney's hollad — **Sir reverentially cherished will he anathema- 

PhD^ weU knows that his innuendoes," tized by posterity, 

ftc. (See post, in Life of Lord Mans- f Morritv. MaHin, 1 Str. 647 ; Man- 

field.) Looking to these exploded here- waring y.SandSt 2 Str. los. 

flee, whidi then passed for gospel, it is t SoutherUm ▼. W%moek, 2 Str. 690. 

VOL. ni. E 
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whicli lie would otherwise be entitled to be paid, he 
cannot maintain an action for them if he rendered them, 
to ingratiate himself in hopes of a legacy, although the 
party who receives them dies without leaving him 
anything ; " * and that, " notwithstanding the old 
maxim, pater est quern nuptics demonstrant, the child of a 
married woman may be proved to be illegitimate by 
.evidence that her husband could not have been the 
father of the child, although he was living within the 
four seas." f 

Lord Eaymond was sworn a member of the Privy 
Lord Bay- Council when mad^ Chief of the King's 
Sf£oe from Bench ; and, as often as George I. or George 
politics. ji^ went abroad, he was constituted one of 
the Lords Justices for the government of the kingdom 
in the King's absence : but in these capacities he con- 
fined himself merely to going through formalities. He 
vrould take no active part in politics ; and, {although he 
steadily voted for Sir Kobert Walpole's government, he 
never spoke upon any party question. 

The only debate in which I can find that he ever 
A.D. itsi. mixed in the House of Lords was on the bill 
His oppo- enacting that all legal proceedings should be 

sition to the -, ^ ■• • x-i -i? i • i i t 

bill for con. Conducted m the English language. I am 
prSeeSigs sorry to say that he opposed it as a dangerous 
in English, innovation, thinking that barbarous Latin 
should still be used to express a criminal charge in an 
indictment, the meaning of it being quite unintelligible 
to the party accused, whether illiterate or a good 
classical scholar. Lord Eaymond ridiculed the sup- 
posed necessity for records being in the vernacular 
tongue, by observing that, " upon this principle, in an 
action to be tried at Pembroke or Caernarvon, the 

* Otbom V. Guy^t Hotpital, 2 Str. 728. 
t Pendata ▼. PendreU, 2 Str. 924 
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declaration and plea ought to "be in Welsh." The Dnke 
of Argyle courteously answered, that " he was glad to 
perceive that the noble and learned lord, perhaps as 
wise and learned as any that eA'er sat in that House, 
had nothing to bring forward against the bill but a 
joke." * 

I have been able to discover very little of Lord 
Raymond in private life. He seems to have associated 
only with lawyers. He resided chiefly in Red Lion 
Square, then the seat of the legal aristocracy f ; aiid he 
had a' country-house in Hertfordshire, where he bought 
a large estate. After a short illness, he died, ^^ ^^^ 
in Red Lion Square, on the 15th of April, 
1733, in the 61st year of his age ; and he was buried at 
Abbots Langley. 

At the east end of the parish church is to be seen a 
handsome marble monument of Lord Chief Justice 
Raymond, who is represented in a sitting posture, 
leaning upon a pile of books: in his right hand he 
holds a scroll, upon which is written " Magna ^ ^ ^^^ 
Charta ; " his left is stretched out to receive His monu- 
a coronet, presented to him by a child; on ™®°*' 
his right hand sits a lady, in a mournful posture, 
holding over him a medallion, upon which is the head 
of a youth, carved in relief. 

* 8 Tarl. Hist 861. In palliatkni of murder, *<tliat the indictment and tbe 

Lord Raymond's pr^ndice in favour of evidence must not be interpreted into 

ttident atenrdities, I may observe that Welsh for the information of the pri- 

I have heard judges in my own time soner, as that would be contrary to the 

lament the change then faitroduced, on statute of George U. which requires all 

the ground that, although it might be proceedings to be carried on in the 

material for the parties, both in dvil English language." 
and criminal proceedings, to have some f Such a change had been produced 

notion of what is going on, the use of by the lapse of a century, that, to denote 

tbe law Latin prevented the attorneys' the inferiority of the class now to be 

derfcs tram being so illiterate as they found there, I have heard the compari- 

bave since become. I may likewise son, ** as proud as a Judge's wife at a 

mcntian the ruling of a Welsh Judge, rout in Red Lion Square." 
dKmft thirty jetaa ago, on a trial for 

£ 2 
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Under the shield containing his arms there is the 
following inscription : — 

** OBLATOe H0N0SB8 FILU GBATll AOGIPIT JUDEX iSQUISSIMnS. 
M.S. 

His epitaph. Honoratimimi viri Bobeitl Raymond, 

Baronis de Abbot's Langley ; 
Cnjtis meritia raro exemplo respondit Fortnna ; 

bonesto enim loco natus, 

llterisqae btunanloribns primfi aetate ezcaltus, 

uniyerBam Jmis dcientiam, cui aese addixerat, 

tantil ingenii facilitate oomQlexus est, 

ut Inter preecipuoe causarom patronos 

brevi tempore haberetnr ; 

in qno munere exequendo, 

dun pari fide solertiA atqne gravitate 

indies magis magisqne inclarulsset, 

ad diversos Jnris bonores gradatim asoendit ; 

donee angnstissimonim principmn Georgii I. et II. Jussu 

Capitalis Anglise Justidarias constltutns, 

moz, ut nberlorem virtntis stub fimctnm caperet, 

in amplissimmn prooermn ordinem 

Oooptatus est.'' 

He left behind him one son, by his wife, who was 
a daughter of Sir Edward Northey, Attorney General 
to Charles 11. 

The second Lord Eaymond was not very distin- 
guished, and I do not find him noticed except in the 
proceedings against Astley and Cave for printing an 
account of Lord Lovat's trial — when he was chairman 
of the committee to whom the matter was referred, and 
moved their commitment. He was married to a daugh- 
ter of Lord Viscount Blundell, of the kingdom of 
Ireland; but, dying without issue, in the year 1756, 
the title became extinct. * 

The Chief Justice's KEPORTsf are the great glory of 
the family, and have obtained his introduction into 
Horace Walpole's Catalogue of Koyal and Noble 

* It is a carious fkct that Lord Ken- 1743, and a second edition came out in 

yon is the first ennobled diief Justice of 1745. The last edition, by Mr. Justice 

the King's Bench of whom there is a Bayley, with valuable notes, appeared in 

descendant now a member of the House 1790. From the multipUdty of modem 

of Lords. Reports, the old ones will probably 

t These Reports were first printed in never be reprinted. 
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Authors, who describes him as ''one of those many 
eminent men who have risen to the peerage from the 
profession of the law." * 

The warmest exiloginm pronounced upon Lord Eay- 
mond is in the dedication to him of the pane^c 
Reports of Chief Baron Comyns. The ^vo^^- 
eulogist, after describing the splendour of his reputa- 
tion as the supreme magistrate of the common law, 
adds — " The difficulty of succeeding a person so truly 
eminent as your Lordship's noble and learned pre- 
decessor was too apparent to all the world ; but I may 
venture to add, with as much truth, that his Majesty 
(whose great regard and paternal affection for his subjects 
can appear in nothing more than so worthily filling the 
seats of justice) never gratified them in a more sensible 
manner than when he conferred that honour on your 
Lor^hip; for, however excellent great abilities and 
profound science are in themselves, however necessary 
to persons intrusted with the public sword of justice, 
they only become truly valuable to the rest of mankind 
when governed and directed by the rules of honour, 
virtue, and integrity."! 



On the death of Lord Raymond, the office of Chief 
Justice of the Bang's Bench remained vacant for several 
months. About the same time, Lord King, from severe 
indisposition, was obliged to resign the great seal, and 
the arrangements which, in consequence, became 
necessary caused great perplexity. At last it was 
settled tiiat Mr. Talbot, the Solicitor General, ^^^ ^^^^^^ 
should be Lord Chancellor ; and, in Michael- ^ickb CMef 
mas Term, Sir Philip Yorke, the Attorney, the King's 
took his seat as Chief Justice of the King's ^'^' 
Bench. 

* Worics, vol. L p. 445. ary, *<LoTd Raymond;" Kent's Com- 

t See Ghalmer*! Biographical Diction- mentaries, 488. 
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I ought now to describe his wonderful course, from 
the time when being an attorney's graiis clerk he was 
sent to buy cabbages at the greengrocer's and oysters 
at the fishmonger's for an imperious mistress, till he 
became Lord High Chancellor, an earl, and the re- 
nowned firamer of our equitable code; but I have 
already, to the best of my ability, narrated his adven- 
tures, and drawn his character ; and, upon reflection^ 
I see no reason to retract or to qualify any of the 
praise or of the censure which I had ventured to mete 
out to him."* 

It was thought that he would end his days 
as a common-law judge, like Hale, Holt, and 
many of his most illustrious predecessors; but, after 
he had presided in the King's Bench little more than 
two years. Lord Talbot died suddenly, while still a 
young man ; and Lord Hardwicke, being transferred to 
the woolsack, fulfilled his illustrious destiny. 



Much difficxilty was experienced in fixing upon a 
successor to him in the Court of King's 
filling up Se Bench. From the earliest times, in each of 
promotton *^® supcrior commou law courts, a chief had 
Si^r^^***°' ^®^ constituted, with puimies under him ; 
for, with a perfect equality of rank among all 
the judges, a constant struggle would be carried on 
among them for ascendancy, the bar could not be duly 
kept in order, and the business would be thrown into 
confusion. But the full advantage of this arrangement 
can only be obtained when the Chief is superior to his 
brethren in talents and reputation. The condition of 

* Livee of the Chancellors, vol. y. di. priety of anything that onr hero ever 

eudx-cauxvii. Since the first edition did, said, wrote, or thought. But the 

of my book, a Life of Lord Hardwicke, "fi&ultlesa monster " whom this author 

by Mr. Harris, has been published, in describes bears a very partial resem- 

which complaint is made of me as often blanoe to Lord Hardwicke. 
as I have ventured to dpubt the pro- 
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the court is very tinseemly and inconvenient when the 
collar of S.S., is worn by one who feels that he does not 
deserve it, or who is considered by others inferior in 
authority to those who sit, undecorated, by his side. 

Lord Hardwicke, during the chancellorship of Lord 
Talbot, having been eclipsed in the Honse of Lords by 
the superior brilliancy of that extraordinary man, was 
supposed to be anxious to avoid the annoyance of 
having another law lord as a rival. Some applied to 
him the magniloquent comparison that he would 

'* Bear, like the Turk, no brother near his throne ;" 

and others, in homely but expressive language, said 
" he was resolved to rule the roast" * He therefore cast 
his mantle on Sir William Lee, who had been - ^ 
one of nis putmtes, who was of decent charac- Leb chief 
ter and respectable qualifications, who had no the King's 
pretensions to a peerage, and who could never ^"^' 
in any way be formidable to a chancellor. Although 
this selection was suspected to proceed from selfish 
motives, there is some doubt whether, from the peculiar 
state of the bar at that time, a better could have been 
jnade: for there were serious objections to Willes, 
the Attorney General, on account of his profligate 
private life; and Eyder, the Solicitor General, had 
as yet very little weight or legal reputation. The 
honours of the profession may be considered a lottery, 
or if they are supposed to be played for, — in ther game 
there is more of luck than of skill. At times, we see a 
superfluity of men well qualified for high legal offices, 
while years roll on without a vacancy. At times, va- 
cancies inopportunely arise when they cannot be repu- 
tably filled up. Sir William Lee had never dreamed of 
being more than a puisne, till the hour when it was an- 
nounced to him that he was Chief Justice of England. 

* Lond. Mi^. 1737. He actually did sitting during all that time the only law 
r%U the roast more than twenty years, lord in the House of Peers. 
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He and his brother Sir George, like the two Scotts, 
Lord Eldon and Lord Stowell, had the rare felicity of 
presiding at the same time over the highest common 
law and civil law courts in this country; for while 
Sir William Lee was Chief Justice of England, Sir 
George Lee presided as Dean of the Arches and Judge 
of the Prerogative Court of Canterbury. They were 
the sons of Sir Thomas Lee, of Hartwell, in the county 
of Bucks, Bart. 

William, the younger, who was bom in the year 6f 
the Kevolution C1688), used often to say that, 

HiB birth. , .^ . , -r^. ttt-tt* i 

*'as he came m with King William, he was 
bound to be a good Whig." He might have been called 
" Single-joke Lee," for, although highly honourable and 
respectable, he was the dullest of the dull throughout 
the whole course of his life; and this oft-repeated 
pleasantry, with which he was in the habit of intro- 
ducing his opinion on any controverted question of 
politics, was the only one which he was ever known to 
attempt or to relish.* Great astonishment was ex- 
pressed by most of those who knew him at college when 
it was announced that he was destined for the profes- 
sion of the law, and predictions wqre uttered that he 
would starve in it. But an old gentleman who had 
A.D. 1700- heen his tutor, and who knew what was in 
V^' him, said, "I shall not — but you who are 

to JL effect young may — live to see him Chief Justice of 
^d^^*"^ England, for to plodding and perseverance 
ievaranoe. nothing is impossible." The dull and de- 
spised William Lee did plod, did persevere, and did 
become Chief Justice of England. 

In preparing for the bar, he mainly devoted himself 
to special pleading, in which he took great delight. 
He never even had attempted to cross the " Ass's Bridge," 

* Aocordii^ to this instance, Pope's line ought to have been— 
"^For gentle doUnees eyer loves one Joke." 
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SO that lie oould not tell whether this wotild have 
proved an insuperable obstacle to his mathe- ^j^ passion 
matical progress ; and, though well drilled in forroeciai 
the rules of prosody, he utterly and for ever ^ 
renounced classics as soon as he had taken his bachelor's 
degree at Oxford. Of modem literature he had not the 
slightest tinctured He felt no regret that he had lost 
an opportunity of being presented to Dryden. Instead 
of writing a paper in the Spectator, like his contem- 
porary and fellow law-student, Mr. Philip Yorke, he 
declared that he had never got further than the second 
number, where he was shocked " by the description of 
the idle Templar, who read Aristotle and Longinus^ 
who knew the argument of each of the orations of 
Demosthenes and Tully, but not one case in the reports 
of our own courts, and whose hour of business was the 
time of the play, when, crossing Kussell Court and 
having his periwig powdered at the barber's, he took 
his place in the pit of Drury Lane Theatre, exciting 
the ambition of the actors to please him." It cost Lee 
no effort of self-denial to abjure such unprofitable pur- 
suits. As it were in the gratification of a natural 
instinct, he took to the Liber Flacitandi ; and, to fix it 
in his memroy, he copied it over three times with his 
own hand. He luxuriated likewise in Coke's Entriea ; 
and in perusing Saunder^s Beports he loved more to 
dwell upon the declarations, pleas, and replications, 
as there set out at full length, than the subsequent 
epigrammatic statements of the arguments and the de- 
cision which have gained to the author the title of" the 
Terence of Eeporters." TJie fiction of " giving colour,'' 
which had driven some very scrupulous pleaders from 
the bar, particularly charmed him; and, considering 
the rules of law to be foiinded either on the eternal 
fitness of things or on the revealed will of God (a 
question which, it appears from his Diary, he was 
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aocustomed to dispute), there was no dexterity sanc- 
tioned by these rules which he did not deem justifiable. 
At the same time he was an amiable, worthy man, — 

. . . .**uod it astute in axLf^t, 
The love he had to pleading was in fault." 

We need not wonder that his fame went forth among 
the attorneys, and that soon after he was called to the 
bar he was in considerable practice — as a fabricator of 
sham pleas, and an arguer of special demurrers. His 
name appears frequently in the Eeports as counsel in 
special pleading cases; but though "to the manner 
bom," I must confess my inability to explain these 
mysteries to the profane. 

There are only two cases on other subjects in which 
he is recorded as having been counsel while he remained 

Aj) 1718 ^* *^® ^^^* "^^^ -^^^ ^^ -^^^ ^' -f*^^f/^^> which 
His victory came from the quarter sessions of his native 
BKWL^EOT county, and in which the question was, 
CASE. (( -^iiether a settlement was gained by a pauper 

who had been hired for a year by one master, and with 
the consent of his first master, served part of the year 
under another?" This was quite adapted to Lee's 
capacity, and he argued it as elaborately as if the rights 
and liberties of Englishmen had depended upon it. 
He succeeded, and was probably as much pleased with 
himself as Erskine on the acquittal of Hardy and Home 
Tooke, for he induced that great sessions lawyer Lord 
Chief Justice Pratt to say, " If I lend my servant to a 
neighbour for a week or any longer time, and he goes 
accordingly and does such work as my neighbour sets 
him about, yet all this while he is in my service, and 
may reasonably be said to be doing my business. 
TJierefore, I take this to be a service for the whole 
year under the first contract, and the settlement is at 
Ivinghoe." * 

• 1 strange, 90. 
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Again, when the famous appeal of murder was sued 
out against Bambridge and Corbett, the mode j^j> 1^30. 
of proceeding being almost obsolete, Lee, from He is 
his black-letter reputation, was employed to ^^oc 
conduct it. The trial coming on, he addressed ™"^*^- 
the jury at great length, and exerted himself very un- 
scrupulously to obtain a conviction; but he met with 
a signal defeat, which made him vow that in future 
he would have nothing to do with facts, and would 
stick to law alone.* 

When in his 40th year — ^an age when ambition is said 
to rage with greatest fury — he was much annoyed by 
an offer to be brought into the House of Commons, by 
the interest of his family, for Chipping Wycombe, in 
Bucks. He long strenuously refused, but, HigdteUke 
being told that if he persisted in doing so the of the House 
seat would be carried by the Tories, he suc- 
cumbed, observing that, "as he came in mihKing William, 
he was bound to be a good Whig." However, we in 
vain look to see his name in the Parliamentary History ; 
for, while his brother George was a frequent and excellent 
speaker, and so became one of the leaders of the Leicester 
House party, no human power would have induced 
William to make a speech, unless he might wear his 
wig and gown and hold a brief in his hand. Although 
he voted steadily with the Government, he would never, 
even in the lobby or in private society, give any better 
reason for the line he took than that " he came in with 
King William, and he was bound to be a good Whig." 

The next offer which was made to him he accepted 
without hesitation, and he became a Puisne He is made 
Judge of the King's Bench, — reaching the a^sne 
summit of his ambition, and better pleased 
than he could conceive himself to be by winning a 
battle equal to Blenheim, or writing a poem more 

• 17 St. Tr. 401. 
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esteemed than Pabadisb Lost. It was supposed, and 
said, that he had been promoted because he had so 
steadily proclaimed and proved himself to be " a good 
Whig;" but politics had nothing to do with the 
appointment. Sir Robert Raymond, then Chief Justice 
of the King's Bench, complained bitterly of the insuf- 
ficiency of his puisnies, particularly in the knowledge of 
»pecial pleading, of which he himself, notwithstanding 
his general juridical acquirements, was by no means 
master ; and he made a particular application to Lord 
Chancellor King, that a vacancy which then occurred 
in the court might be filled up by Mr. Lee, who was 
more eminent in this line than any other man in the 
profession. Being coifed, sworn in, and 
knighted, the new Judge took his seat in 
the Court of King's Bench on the 15th of June, 
1730. 

He remained a Puisne Justice for seven years, under 
Lord Chief Justice Raymond and Lord Chief Justice 
Hardwicke, and was found exceedingly useful to them 
and to the public. Having concentrated all the energies 
of a mi^d naturally strong, and quickened by dialectical 
exercise, on one department of one science, he had 
attained in it to an unexampled skill. Moreover, its 
rules and analogies having a very extensive influence 
over the whole body of our law and procedure, few 
points arose in the course of a term on which his opinion 
was not valuable. He gave it with much modesty and 
discretion ; not seeking to expose the ignorance of his 
brethren, or to parade his own knowledge, but setting 
the Chief Justice right by a whisper, and inducing a 
by-stander to believe, when the judgment was given, 
that they had all perceived how it must be from the 
first, — ^insomuch that he was likened, by the knowing, 
to the helm which keeps the ship in her right course, 
without itself attracting any notice. 
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Sir William Lee particularly gained the favour of 
Lord Hardwicke, and is called by Horace H,ginj,„ 
Walpole and other contemporary writers his S^^SL 
** creature," his " tool," his " dependant," and 
his " shadow." Their great intimacy appears from Lord 
Hardwicke having employed Lee to assist him in bar- 
gaining for the estate in Gloucestershire from which ho 
took his title, and to act as a trustee in his family 
settlements.* 

Lord Hardwicke, on becoming Chancellor, was severely 
blamed for rewarding such services by pro- ^^ ,g ^^^^ 
moting a man well qualified for the subordinate ^^ ^i^i** 
station which he occupied, but wholly unfit 
to be Chief Justice of England, — who, in addition to 
being a good special pleader, should be an enlightened 
jurist, experienced in the ways of the world, well 
qualified to address a legislative assembly, a scholar, and 
a gentleman. 

No one can blame Sir William Lee for accepting the 
honour which was thrust upon him ; and, public ex- 
pectation being low, it was generally allowed that he 
acquitted himself very reputably. His intentions were 
ever most pure and upright ; his temper was ^^^ ^^^^ 
well disciplined; his manners were bland; 
and, although it could not be said that he took an en- 
larged view of any subject, or did much to improve our 
code, his decisions between the parties litigating before 
him were substantially just. 

On Monday, the 13 th of June, being the fourth day 
of Trinity Term, 1737, he took the oaths and his seat 
as Lord Chief Justice in the Court of King's Bench. 
Subsequently to the Kevolution, when judges actually 
did discharge their duty in an independent manner, 
they ceased to make any parading professions of their 
good intentions, and inaugural speeches had become 

• Harris's Life of Lord Hardwicke, L 188. 



Digitized by VjOOQIC 



63 EEIGN OF GEORGE H. Chap. XXVI. 

obsolete. Lord Cliief Justice Lee is said materially to 
His in- ^*^® altered the opinion which the bar en- 
creasing tertained, or at least expressed, of his law, by 
^^" ' retaining a French cook, and giving frequent 
rounds of good dinners with copious draughts of claret 
and champagne.* He likewise had a villa at Totteridge, 
which still belongs to his family, where he used to en- 
tertain professional parties very hospitably, and tell 
them how he came in with King William. Dependants 
and flatterers clustered round him, and before he 
died he was praised as one of the greatest of Chief 
Justices. 

His fame may have increased from his having had the 
ffis judjr- S^^ word of the fair sex ; he certainly stood 
ment in up for the rights of woman more strenuously 
the** rights than any English judge before or since his 
of women.' ^jj^^^ g;^ -j^^^ ^ decide "whether a female 

may by law serve the office of parish sexton?" and 
" whether females were entitled to vote at the election 
of a sexton ?" John Olive and Sarah Bly wwe candi- 
dates for the office of sexton in the parish of St. Botolph, 
in the city of London. • She had 169 male votes and 40 
female. He had 174 male votes and 22 female, and he 
was sworn in. The validity of the election coming on 
to be determined in the Court of King's Bench, the 
gentleman contended that all the votes for the lady 
were thrown away, as she was disqualified on account 
of her sex ; and at any rate that he had a majority of 
lawful votes, as the female votes on both sides must 
be struck oflf from the poll, a woman being no laoxer 
entitled to vote for a sexton than for a member of 
parliament or for a coroner, which Lord Coke says 
"they may not do although they have freeholds and 

*,He was in the habit of particularly by which he understood a table eovered 
praising the precept of Lord Burleigh vntk good disJiet »et out in orderly 
to his son** to keep an oijderly table;" foihion. 
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contribute to all public charges — evien to the wages of 
knights of the shire, which are to be levied de com- 
munitate comitatus." (4 Inst. 5 Reg. Brev. 192.) 

Lee J C, J, ; " I am clearly of opinion that a woman may be 
sexton of a parish. Women have held much higher offices, and, 
indeed, almost all the offices of the kingdom : as Queen, Marshal, 
Great Chamberlain, Great Constable, Champion of England, 
Commissioner of Sewers, Keeper of a Prison, and Returning 
Officer for members of parliament. * 2. As to the second point, 
it would be grange if a woman may herself ^fill the office, and 
yet should be disqualified to vote for it. The election of 
members of parliament and of coroners stands on special grounds. 
No woman has ever sat in parliament or voted for members of 
parliament, and we must presume that when the franchise was 
first created it was confined to the male sex. There was no 
reason for such a restriction respecting the office of sexton, whose 
duties do not concern the morals of the living, but the interment 
of the dead. The female votes being added to the poll, Sarah 
Bly has the majority, so that she, and not John Olive, is now 
the lawful sexton of this parish." 

The Puisnies concurring, judgment was given in her 
favour.f 

I do not find any other cases which came before him 
in the King's Bench so fully reported, but, , 
from short notes in Strange, we find that he portant 
decided several important points — as that Sdoiby^ 
" it is a misdemeanor to take a youiig lady ^^' 
out of the care of a guardian appointed by the Court 
of Chancery, and to marry hex, although she goes away 
voluntarily;" J that " it is a misdemeanor to keep gun- 
powder where it may be dangerous to the King's 
subjects ; " § that " it is actionable to say of a justice 
of the peace, in the execution of his office, that he 

* Spelman's Glossary^ 497 ; 3 Kcble, f 2 Str. 1114. Same Ceue, MS. Tak- 

32 ; Blnnf 8 Tenures, 47 ; Dyer, 285 ; ing the converse of Lee's mle, a woman 

Hob. 148; Brady'v Histoiy of Boroughs, may be a Director of the East India 

Lady Packington was relieving ofBcer at Company, as she is entitled to vote for 

Aylesbury ; and the famous Countess of that office. 

Pamteoke, being hereditary sheriif of t ^^ '^' ^^<"^ OinOsUm^ 2 Str. 1107. 

WertnofreUnd, att«oded the Judges in } Bexr. Taylor, ib. 1167. 
thst otpadty at the aasiies. 
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is a rogue ; " * that " at common law a feictor, although 
empowered to sell, cannot pledge the goods consigned 
to his care;"t *^** "^^ * ship, insured in time of 
war against all perils except capture, sails on the 
voyage and is never heard of, it shall be presumed 
that she foundered at sea, so as to make the under- 
writers liable ;":|: that "an action lies for keeping a 
dog, known by his master to be accustomed to bite 
men, whereby the plaintiff was bitten, although the 
damage arose from the plaintiff haying accidentally 
trod upon the dog's toes ; " § and " that a pardon being 
pleaded to an indictment for murder, after a special 
verdict found, the prisoner is entitled to be discharged 
without finding sureties to abide an appeal by the heir 
of the deceased." || 

Lord Chief Justice Lee presided at the special com- 
Trials of the mission which sat for the trial of those who 
M^^?* had taken part in the rebeUion of 1745. 
Hiu. Under an act of parliament which authorized 

the Government to prosecute them in any county 
July 1746 ^^ England, a Court, attended by all the 
Judges, assembled at St. Margaret's Hill, in 
the borough of Southwark. Most of those who were 
to be tried had been engaged in the siege of Carlisle, 
and had surrendered to the Duke of Cumberland. The 
charge to the grand jury was given by Lee, who fully 
explained to them how they, in Surrey, came to have 
cognisance of offences committed in a distant part of 
the kingdom, and laid down to them very distinctly 
the doctrine of compassing the King's death and of 
levying war against him. 

The indictments found against the Earls of Kilmar- 
nock and Cromartie, and Lord Balmerino, were imme- 

* Kent V. Pocock, 2 Str. 1168. $ Smiih v. PcHdk, ib. 1264. 

t Paiterton v. 31m*, ib. 1178, || Bex v. Chetufynd, 18 St. Tr. 281>. 

X Oreen y. Brovm^ ib. 1199. 
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diately removed by certiorari to the House of Peers, — 
but iliose against commoners were proceeded with 
before Surrey juries as expeditiously as the fonns of 
law woxild permit. 

The first case taken was that of Colonel Francis 
Townley, the representative * of an ancient 
family in Lancashire, who, entering the Towniey's 
French service, had distinguished himself ^^^' 
much at the siege of Philipsburgh and on various 
oth^r occasions, and who still held a commission from 
the King of France when he joined the army of the 
Pretender. He set up two defences. The first was, 
that he ought to be treated as a prisoner of war and 
not as a traitor, for he had acted under the authority 
of a foreign sovereign, who was making .open war 
against the crown of Great Britain, — ^therefore, instead 
of being executed for high treason, he was entitled to 
be exchanged under the cartel lately established between 
the two countries, according to the usages of honourable 
hostilities. 2dly : At all events, if he were still liable 
to be treated as an English subject, he claimed the 
benefit of the articles of the capitulation of Carlisle, 
signed by the Duke of Cumberland, engaging that, on 
the surrender of the city, the prisoners taken in arms 
" shall not be put to the sword, but be reserved for the 
King's pleasure," — amounting, as he contended, to a 
solemn pledge that their lives should be spared, and, 
therefore, barring any capital proceedings against 
them. 

Lee, C, J, : " Neither defence can avail : — 1. The prisoner is 
a native-bom subject of this realm, and cannot free himself from 
the allegiance which he owes to his own sovereign hy entering 
into the service of a foreign state. Our law says, Nemo potest 
exuere pcUriam, The very fact relied upon that the prisoner is 
in the service of France, a country with which we are now at 
war, is an adherence to the King^s enemies, and an overt act of 
hi^ treason. 2. The second defence we could give no effect to 

VOL. m. F 
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here, and it could only be made the foundation of an appeal to 
the- Crown to withdraw a prosecution which ought not to have 
been instituted ; but, as it has been brought forward, I think I 
am bound to say that, in my opinion, there is no foundation for 
it in reason, justice, or honour. The only fair mjeaning of th# 
words relied upon is, that the prisoners should not. immediately 
be put to death by martial. law as rebels taken in arms, but 
should have the benefit of a fair trial according to our humane 
forms of procedure before the Judges of the land." * 

The prisoner was, of course, found guilty ; and, to 
show the customs and feelings of Englishmen in the 
middle of the last century, I add a short contempo- 
raneous account of his execution, which was read then 
without any wonder or any disapprobation : — 



for hjgh «* After he had hung six minutes he was cut 
down, and, having life in him as he lay upoix 
the block to be quartered, the executioner gave him 
several blows on his breast, which not having the effect 
designed, he immediately cut his throat ; after which 
he took his head off; then ripped him open, and took 
out his bowels and heart, and threw them into a fire, 
which consumed them; then he slashed his four 
quarters, and put them with the head inte a coffin, and 
they were carried te the new gaol in Southwark, where 
they were deposited till August 2, when his head was 
put upon Temple Bar, and his body and limbs suffered 
te be buried." Chief Justice Lee, and five other Judges, 
in the discharge of their duty signed the warrant by 
which these revolting cruelties were authorised,t 

The next trial in which any question of law arose 
MHirow- was that of Alexander M^Orowther, a lieutenant 
thertCaw. j[j^ the.Duke of Perth's regiment, which had 
formed a part of the Pretender's army. The prisoner 
stated, by way of defence, " that he was a vassal of the 

* A mighty smdll benefit, certainly; have been shot, than hanged, embowelled 

aSt If tried for treason, they could not while yet alive, beheaded, and quartered, 

have the remotest chance of escape, and f 18 St. Tr. 329-352. 
it would have been better for them to 
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Dttke of Perth ; that he was bound to obey the orders 
of his superior ; that, nevertheless, haying refused to 
do 80, the Duke of Perth had threatened to bum Ids 
house to the ground, and to lay waste all that belonged 
to him, if he would not enter into the rebellion." He 
accordingly called four witnesses, who deposed to those 
threats, adding ''that the Duke's men had begun to 
bind him with cords before he enlisted ; that he yielded, 
to save himself from ruin ; and that by the custom of 
the country the vassal is considered bound to execute 
the orders of his superior, whatever they may be." 

Lee, C, J, : " We cannot hear of any such custom. The King's 
subjects owe aU^ance to the King alone, and are bound only to 
obey the law. There is not, nor ever was, any tenure which 
obliges tenants to follow their lords into rebellion. And as to 
the matter of force, the fear of having houses burnt or goods 
spoiled, or a slight injury to the person, is no excuse in the eye 
of the law for joining and marching with rebels. The only force 
that excuses is, a force leading to present fear of death, and this 
force and fear must continue all the time the party remains with 
the rebels. It is incumbent on every man who makes force his 
defence, -to show an actual overruling force, and that he quitted 
the service of the rebels as soon as he could, — according to the 
rule laid down in Oldcastle's Case, 1 Hale, 50, that the prisoner 
jdned jpro timore mortis et recesttit qtuzm ctto potuit. But here 
the prisoner pretends to prove force only on the 8th of August,, 
and be continued with the rebels and bore a commission in their 
army till the surrender of Carlisle on the 30th of December." 

The jury, without going from, the bar, found a 
verdict of guilty. This prisoner, however, was reprieved 
and afterwards pardoned.* 

Alexander Kinloch and Charles Kinloch having 
pleaded not guilty, — after their trial upon this plea had 

* Foffter saysr--** Many of the Scotch on the whole evidence." (Foster, ch. ii. 

priionen made the like defence, and the 8. 8 ; East's Pleas of the Crown, ch. iL 

nme directions in point of law were a. 15; 18 St. Tr. 391-394.) SeeUkewise 

given. The matter of fact, whether force the trial of Fergus M'lvor and ISvan 

orno force, and how long that force oon- Dhn MHTombick, which took place at 

tfaraed, with every drcmnstanoe tending Carlisle a few weeks after. (3 Waverley, 

to show the practicability or impractica- 300.) 
Umy of an escape, was left to the Jury 

F 2 
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begun, insisted that they were entitled to be acquitted, 
because they were native-bom Scotdimen, 
iSto^Caie. ^^^ ^7 *^® articles of union between Scot- 
land and England Scotland was to retain 
her own laws, so that they ought to be tried by the 
Court of Justiciary in Scotland. The Judges rxQed 
that this objection, if well founded, could only be taken 
advantage of by plea in abatement to the jurisdiction 
of the Court ; and, in favour of life, they allowed the 
jury to be discharged, the plea of r^ot guilty to be with- 
drawn, and the plea in abatement to be substituted for 
it. To this the Attorney General demurred, and the 
point was argued at great length : — 

' Lee, C, J. : " We are all of opinion that the birth, residence^ 
and apprehensioD of the prisoners in Scotland are facts perfectly 
immaterial in the present case. So it would have been even at 
comraon law ; for at common law every man is triable, not where 
he was bom, resided, or was apprehended, but where the offence 
was committed. Moreover, we are now sitting under a special 
act of parliament which gives us jurisdiction in all treasons with- 
out any distinction of persons or localities." 

The plea in abatement being overruled, the prisoners 
again pleaded not guilty; and, being tried by another 
jury, were convicted on clear evidence, for they had 
taken a very active part in the Pretender's invasion of 
England. But they moved, in arrest of judgment, that 
the conviction wasxinlawful, as the Court had no power, 
even with their consent and at their request, to dis- 
charge the first jury; and that being once given in 
charge to that jury, they could not lawfully be tried 
by any other. When the question was argued before 
the twelve Judges, the counsel for the prisoners gave 
instances in which the assumed power of discharging 
the jury, after the commencement of the trial, had been 
abused to the oppression of the subject ; and relied upon 
a dictum of Lord Holt, that '^ in criijuinal cases a juror 
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oannot be withdrawn but by consent, and in capital 
oases it cannot be done even with consent." 

LeCy C, J. : " With the exception of my brother Wright, we 
are all of opinion that the conviction is regular, and that sentence 
of death mnst be passed upon t)ie prisoners. The rule that a trial 
<mce began mnst proceed to a conclusion before the same jury, 
cannot bind in cases where it would be productive of manifest 
injustice or great hardship to the prisoner. In the present case, 
the objection urged by the prisoners of our want of jurisdiction 
might have turned out to be well founded ; but it could not 
have been taken advantage ef under the plea of not $uiUy. 
Liberty was therefore given to them to withdraw that plea. 
When withdrawn, the jury had no issue to try, and must there- 
fore of course be discharged. Consequently they have no right 
to complain of that which was a necessary consequence of an 
indulgence shown them by the Court. The authority of Lord 
Holt is high ; but Lord Hale says, * In case a man in a phrensy 
happen by some oversight to plead to his indictment, and put 
himself upon his trial, and it appeareth to the Court upon his 
trial that he is mad, the judge in discretion may discharge the 
jury, and remit him to gaol, to be tried after the recovery of his 
understanding.' " Wright, J, : " I admit that the dischsiging of 
the jury in the present case was an instance of great indulgence 
to uie prisoners ; but I think it is safer to adhere to a general 
rule, than on any account to establish a power in judges which 
has been grossly abused and may be again. The policy of the 
law of England, and, indeed, the true principles of all govern- 
ment, will rather suffer many private inconveniences than 
introduce <m.e public mischief. I consider the trial by the same 
jury which is sworn and charged with the prisoner as part of 
the JUS publicum, as a sacred depositum committed to the judges 
which tiiey ought to deliver down inviolate to posterity." 

The nsnal sentence in cases of high treason was ac- 
cordingly passed npon the prisoners, bnt the difference 
of opinion in the Court saved their lives, and they 
were pardoned on condition of being sent abroad.* 

The last trial under this special commission gj^ j^^ 
was that of Sir John Wedderbum. The wedder- 
Government had resolved to make an example 
of a non-cambatanty and indicted him for high treason, 



• 18 St. Tr. 395-416. 
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althougli he had not mounted the white cockade, and 
he never carried any arms bnt a small sword, then 
worn by every private gentleman. But it was proved 
that he accepted the appointment, under the Pretender, 
of collector of excise, and that accordingly he did 
collect the excise in several places where the rebel army 
lay. His counsel objected that this evidence did not 
support the indictment ; but Lord Chief Justice Lee 
declared the opinion of all the Judges, that collecting 
money for rebels is an overt act of high treason. The 
prisoner was convicted, and executed as a traitor on 
Kennington Common.* 

When the rebel peers were tried before the House of 
Lords, Chief Justice Lee and the other Judges attended 
as assessors, but only one point of law was referred to 
them, — " whether the dates given to the overt acts of 
treason in the indictment were material ? " — and Lee, 
as the organ of his brethren, explained to the astonished 
Scotch this mystery of English procedure, that " time 
and place must be laid in the indictment with certainty, 
but that evidence may be admitted to prove the offence 
to have been committed at any other time or any other 
place within the same county." f 

Lord Chief Justice Lee, notwithstanding his defective 
elocution and very limited acquirements, got 
sigiiai defeat ^^ pretty well in the discharge of the duties 
juSo?Lee ^^ ^^ ^S^ offioc, till he broke down in the 
tea trial tor trial of a prosccution for libel ordered by the 
House of Commons ; affcer which he lost all 
authority, and experienced constant mortification. 
William Owen, a bookseller, having published a 
pamphlet which severely and justly ^censured the 
conduct of the House of Commons in committing to 

* 18 St. Tr. 425. When a boy I knew been ** out in the '45/' and he told veiy 

hlt mm, who was called Sir John Wedder- marvelloQi stories of his adrentores. 

tram, although the baronetcy had been f Ibid. 442-858. 
forfeited by the attainder. He too had 
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Newgate the Honourable Alexander Murray because he 
refused to fall down on his knees before them, an 
address to the Grown was carried, with a foolish unani- 
mity, that the Attorney General should be directed to 
prosecute the publisher. Sir Dudley Ryder accordingly 
filed a criminal information against Owen, and, at the 
trial, insisted that he was entitled to a verdict of guilty 
oa merely proving that a copy of the pamphlet had 
been sold by the defendant. But he was encountered 
by Pratt (son of the Chief, and afterwards Lord 
Camden), who strenuously insisted that as, in an in- 
dictment for an assault with intent to ravish, the intent 

f Hon mnst be proved, or there must be an acquittal, so 
here the jury must consider whether the intention of the 
writer was to defame the representatives of the people, 
or, by exposing and correcting their errors, to render 
them more respectable and useful ? 

The Chief Justice was much shocked by this doctrine, 
but he had not the art which enabled Lord Raymond 
to combat it successfully, and which was afterwards 
exhibited more strikingly by Lord Mansfield against 
the publishers of Junius. In summing up, without 
attempting to take off the effect of the popular argu- 

i ments urged for the defendant, he drily said, "The 
publication of the pamphlet being thus proved, and, 

j indeed, not being denied by the defendant, I am of 
opinion that you are bound to find him guilty. I have 
ever supported the principles of liberty established at 
the Revolution, but I must keep juries to questions of 
fiwst** Whether the pamphlet be a libel, is a 

.-.Tt ..1 ii."i A J>. 1763. 

matter of law; if it be not, the defendant 
. might have demurred to the information, or may, after 
your verdict of guiltyy move in arrest of judgment or 
bring a writ of error." The jury withdrew, and when 

* I am sorpriaed he did not inform liam, and therefore had always been * 
t them that *« he came in with King Wil- good Whig." 
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they retnr&ed, after having been absent two hours, the 
following scene was ^lacted :-— 

CJUrh of the Court: "Gentlemen of the jury, are you agreed 
on your verdict ? Is the defendant guilty or not guilty?" Fore^ 
man: "GrnLTTJ" Ch^f Justice: "You could not do (^er* 
wise." Jurymen : " No ! no 1 my Lord ! it is all a mistake, — 
we say Nor Guilty." Foreman: "Yes, my Lord, it was a 
mistake ; I meant to say Not Guiltt." Bystanders : " Huzza ! 
Huzza! I Huzza!!!" Attorney General: "My Lord, this 
must not be ; I insist on the jury being called back and a^ed 
their opinion upon the only question submitted to them." Chirf 
Justice : " Gentlemen of the jury, do you think the evidence 
laid before you of Owen's publishing the book by selling it is 
not suffideot to convince you that the said Owen did sell this 
book ? " Foreman : " Not Guilty ! my LcHxi ; Not GuHiTY ! " 
Juryman : " Yes, my Lord, that is our verdict, and so we say 
alL" The rest of the Jury : " So we say all, so we say all." 

There was a prodigious shout of applause in Guild- 
hall, and at night there were bonfires in the streets to 
celebrate the triumph over an unpopular House of 
Commons.* 

A degree of ridicule was now attached to Lee's name, 
and he found his position very uncomfortable ; for not 
only would juries often find verdicts contrary to his 
direction, but the bar paid little deference to him, and 
even his piianiee were too apt to show that they con- 
sidered themselves his betters. 

Some legal chroniclers, not familiar with official 
usages, have said that under these circumstances, like 
his predecessors in the reigns of Charles I. and James I., 
he meant to quit law for politics, and that he accepted 
the office of Chancellor of the Exchequer. 
LoeChan- This fact is literally true. The seals of 
^^4liSf ChanceUor of the Exchequer were indeed 
Mareh 3, banded over to him on the 3rd of March, 1 764, 
and they remained in his possession till with- 
in a few days of his death. He was appointed, however, 

* 18 St. Tr. 1203; poet, Life of Sir Dadley Ryder. 
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ovlj under the immemorial custom that when the office 
of Chancellor of the Exchequer fiuddenly becomes 
vacant, and a dificulty arises about effectively filling 
it up, it is nominally held ad inierim by the Chief 
Justice of the King's Bendi for the time being, who 
does the formal acts necessary for the progress of 
business in the Exchequer. On the sudden death of 
Mr. Pelham, Lord Chief Justice Lee held the seals of 
Chancellor of the Exchequer till the nomination of Mr. 
Legge; but in this capacity he never did anything 
more than sign his name or seal a writ, and the Duke 
of Newcastle had as little thought of introducing him 
into the new Cabinet as of making him Archbishop of 
Canterbury.* 

The time was at hand when Lee was to be freed from 
the irksomeness of his position by being transferred 
to a better world. His health and spirits having been 
sonw time declining, on the evening of Wednesday, 
the 3rd of April, 1754, he was struck with apoplexy, 
and, early in the morning of Monday, the 8th of the 
same month, he expired, in the sixty-sixth pg^^^j 
year of his age, and the seventeenth of his cwef Justice 
Chief Justiceship. He was buried at Hart- 
well, where a handsome monument has been erected to 
his memory. 

There have been recently given to the world very 
copious extracts from a sort of diary that he Hisdiaryand 
kept, under the title of "Miscellanea," and almanacs. 
from entries made by him in a succession of almanacs 
which he carefully preserved t ; but these are perused 
with much disappointment. They might have contained 

* One leaned antiior has even sag- of opening the Bndget in the House of 

gesled iimA the &ct of Lee ** filling the Commons. (Harris's life of Lord Hard- 

oflloe of Chanoellor of the Exchequer as wicke, iii. 517.) 
vdl as of Oiief Justioe might have been f Law Magazine, xxzviii. 217, zxxix. 

the leasoQ of his remaining a Com- 62. 
maner"— asif hehad been in the habit 
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some lively sketclies of his owii adventures, and some 
amusing anecdotes of his contemporaries, although we 
cotdd not have expected in them much profundity of 
thought or brilliancy of fancy ; but they consist chiefly 
of legal antiquities with which almost every one is 
quite familiar, and of dull observations on dull books 
which he had read.* He seems to have been a believer 
in the old theory of medicine founded on radical heai 
and radical moisture, and to have paid great attention 
to the directions of almanac-makers respecting diet and 
blood-letting. Thus he says, under date ** October, 1737. 
— Dr. Cheney told me that the Bath waters were the 
best remedy he knew for the stomach, or for vapours 
arising from too great coldness of blood ; and wher- 
ever there was not sufficient calidum naturale, he knew 
no outward help equal to them. He laid down the 
rule that to hot blood cooling waters should be ap- 
plied." His almanac was "Eider's British Merlin, 
adorned with many delightful and useful verities^ 
fitting all capacities in the islands of Great Britain's 
monarchy; with notes of husbandry, &o. Compiled, 
for his country's benefit, by Cardanus Eider." The 
following very wholesome precepts of this sage were 
particularly valued by the Chief Justice : — " It's hurtful 
to fast long. Use meats that are moderately hot ; for 
the best physic is warm diet, warm clothes, and a 
merry, honest wife. Consult with your tailors as well 
as physicians. Let a warm fire, and a cup of generous 
wine or good October beer, be thy bath ; the kitchen 

* There are some historical notices the Presbyterians, who by that history 

likewise, showing that my Lord Chief appear to liave behayed Tery well, and 

Justice was yery little acquainted with to have been for the Bestoration/' He 

events which had happened before his thinks it was unknown, before the pnb- 

own birth and the coming in qf King lication of these letters, that Lord 01a- 

WiUiam : e.g. ** It appears by the letters rendon had any thing to do with the sale 

of I/Estrade that Lord Clarendon ad- of Dunkirk, or behaved with ingratitude 

vised the sale of Dunkirk, and that Lord and bad faith to the Presbyterians. 
Clarendon was also extremely averse to 
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thy apothecary's shop; hot meats, and broth, thy 
physio ; and a well-spread table the proof of thy charity 
to thy poor neighbour." 

Notwithstanding all these precautions, he was very 
nearly cut off when attending the Old Bailey sessions, 
in May, 1750. The gaol fever then raged in Newgate, 
as in other prisons, and (what was no uncommon oc- 
currence in those times) it was communicated, by the 
prisoners brought into court for trial, to the judges, the 
jurymen, and the witnesses. He escaped, though ex- 
posed to the contagion; but Mr. Justice Abney, and 
many others, perished. He made a sharp remonstrance 
to the Lord Mayor and aldermen of London, and pre- 
ventives "were introduced which are still kept up at the 
Old Bailey — such as famigating the court several times 
a day by means of a hot iron plunged into a bucket 
filled with vinegar and sweet-smelling herbs.* 

Valuing above all things "a merry, honest wife," 
soon after he had lost his first — Anne, daughter of 
John Goodwin, Esq., of Burley, in the county of 
Suffolk, — ^he married, secondly, Margaret, daughter of 
Roger Drake, Esq., and relict of James Melmoth, Esq., 
who, on the authority of Lord Hardwicke, was '.' an 
agreeable lady, with 26,000?. fortune." f But he him- 
self records this event with wonderfdl brevity, for, in 
his almanac for 1733, after writing "Six bushels of 
oats for four horses per week ; hempseed good in their 
com; walking them in dewy grass in the morning, 
very good : for rheumatism, elder tea," — ^he only adds 
these words : " I marbyed to Mrs. M M." (meaning Mrs. 
Margaret Melmoth). He lived happily with her till 
May, 1752 ; but he makes no further mention of her, 
living or dead. 

It may alarm some who complacently exult in their 

* Gentlemui's Magaziiiet zx. 333. 

t Harris's life of Lord Hardwicke, i. 233. 
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prdsent oonseqnenoe, and confidently calculate on enjoy- 
ing a lasting reputation, to know tliat Chief 
£^^^ Justice Lee not only considered himself; but 
S^t^ was considered by many in his own day, 
to be a great man. He was frequently a 
dedicatee, and the dedicators ascribed to him every 
virtue under heaven. Even after his death, when be 
could no longer give away masterships or clerkships, 
noi* encourage nor frighten young barristers by his 
smile or his frown, thus wrote Sir James Burrow — ^a 
very able man, afterwards the reporter of Mansfield : — 

** He was a gentleman of most unblemished and irreproachable 
character, both in public and in private life ; amiable 
^,^M^ and gentle in his disposition ; affable and courteous 
Barrow. in his depcOrtment ; cheerful in his temper, though 
grave in his aspect; generous and polite in his 
manner of living; sincere and deservedly happy in his friend- 
ships and family connectioDs ; and to the highest degree upright 
and impartial in the distribution of justice. He had been a 
Judge of the Court of King's Bench almost twenty-four years ; 
and ioc near seventeen had presided in it. In this state the 
integrity of his heart and the caution of his determination were 
so eminent, that they probably never will, perhaps never can be, 
excelled." ♦ 

Sir James has been laughed at for concluding with 
this anti-climax : — " He was peculiarly master of that 
sort of knowledge which respects the settlement of the 
poor ; " but I doubt very much whether the legal hero 
thus extolled would not himself have been gratified by 
the panegyric. 

Lord Chief Justice Lee is now represented by his 
great-grandson, the very learned civilian. Dr. Lee, who 
has inherited Hartwell and the other large estates of 
his family.")" 

• BorroVs Settlement Cases, p. 328. which I am most grateful) I have had 

4to. 1768. an opportunity of perusing all the Chief 

t Since I finished the above little Justice's MSS., amounting tor above 100 

memoir, by the kindness of Dr. Lee (for volumes; but I have been unable to ex- 
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tract any thing from them for the in- 
-_, -_ _^ Btnictionoramiiflementof 
l^J^* therewier.Theyprovethe 
J»oo. extraordinary industry of 
the compiler during the whole coarse 
of his long life. His common-place book 
is Btiq>endoas, and he liad digested re- 
pOTts of an immfinse nnmber of cases 
decided while he was a student and at 
the hor. Beyond his own profession he 
appears to have had some taste for 
metaphysics, and he copies passages from 
Locke, Holies, and Bishop Berkeley; 
hot in the whole mass 1 can find nothing 
original, either grave or gay. His note- 
books fh>m the time he was made a 
judge, both in civil and criminal trials, 
are extant, without any incident being 



recorded in them, or any remark being 
made <m the counsel who pleaded before 
him. None <^ the letters he received 
are preserved, and there is the draught 
of only one letter written by him. This 
was to Lord Hardwidce, and describes 
the writer's growing infirmities : — ** As 
to my present state of health," says he, 
**it is but low, and I cannot walk at all 
without help. What my ftiture con- 
dition will be, God only knows. But as 
long as I exist I trust and hope the 
consciousness I have of your Lordship's 
Judgment and integrity wHl remain; 
and may your counsels long, very long, 
fiourish, is the most sincere wish of your 
LordBhip's most humble servant, W. 
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CHAPTEE XXVn. 

LIFE OF CHIEF JUSTICE BYDEB. 

I HAVE one other dull Chief Justice of the King's 
Sir Dudi^ Bench to take in hand, but I am comforted 
Kyder. \yj ^he rccollection that he was immediately 

succeeded by the most accomplished Cpmmon Law- 
Judge who presided in Westminster Hall during the 
eighteenth century. Although Sm Dudley Eydeb 
was eminent in his profession, as well as a man of 
spotless character, his career was without any stirring 
incidents ; he was not distinguished either in literature 
or politics, and his intimacies were chiefly with men 
as insipid as himself. Unluckily for his biographer, he 
not only never excited much admiration in public life, 
but he did no act deserving of severe censure, and 
nothing dishonourable was even imputed to him. Yet 
I cannot pass over in silence a man who filled the im- 
portant office of Attorney General much longer than 
any of his predecessors or successors, who was for many 
years the colleague of Mansfield, who ranks among the 
Chief Justices of England, whose patent of peerage was 
signed when he was suddenly snatched away, and 
whose death produced a very memorable crisis in the 
party history of our country. 

The Eyders are all said to be descended from the 

ancient family of Eythre, which was seated 

^ for many ages at Eythre, in the hundred of 

Barkston, in the county of York ; but the line we are 

considering cannot be distinctly traced higher than 

the Eeverend Dudley Eyder, who, in the beginning of 
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the seventeenth oentury, was a nonconformist minister 
at Bedworth, in the coimty of Warwick. Although a 
> zealous Puritan, he was not without worldly iambition ; 
and he prophesied that in his descendants the namd of 
Eyder wotQd recover and exceed its ancient splendour. 
He did not live to see the fulfilment of this prophecy, 
hut one of his grandsons was Archbishop of Armagh, 
and another was Chief Justice of England. In the 
first generation after him there was no appearance of^ 
such an elevation, for his two sons, John and Eichard, ' 
were both tradesmen. John, the father of the Irish 
Primate, kept a haberdasher's shop at Nimeaton, in 
Warwickshire. Eichard, the father of the Chief 
Justioe, was a mercer in West Smithfield, in the Uty of 
London. A love of learning, however, was still here- 
ditary in the family; the Eeverend Dudley's library 
was divided among his descendants, and they were 
remarkable for intelligence as well as sobriety of 
manners. 

Sir Dudley, whose career we are now to follow, was 
the second son of the mercer, and was bom niseda- 
in the year 1691. He is the first Englishman «^*^®°- 
I read of who laid the foundation of future eminence at 
a Scotch University ; being in due time to be followed 
by an illustrious band of successors, including Lord 
Melbourne and Lord John Eussell. After a tolerably 
good school education at a dissenting academy at 
Hackney, he studied some years at Edinburgh, which 
was then rising into celebrity from the eminence of its 
professors. Being destined to the profession of the 
law, he followed the custom, which he found then 
almost universal among Scotchmen who were to pass as 
advocates, of going to Leyden to be initiated in the 
Soman civil law. Both there and at Edinburgh he 
enjoyed the opportunity, which was stiU much prized 
by his family, of having the Gospel preached and, its 
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rites administered in true Qenevese presbyterian ptirity; 
When /mixing in after-life with those who had been 
bred i»t the English pnblio schools and the English 
universities, and who were perpetually talking of these 
sen^naries as if there were no valnable knowledge to 
be acquired elsewhere in the world, he sometimes 
regretted, for the sake of being on an equal footing 
with them in conversation, that he had not fagged or 
been fagged by some of them at Eton, nor joined in 
their boasted bacchanalian exploits at Oxford ; but he 
felt that he had amassed a greater stock of valuable 
knowledge than most of them, and that, having lived 
with those who like himself were a little pinched by 
penury, he had acquired habits of reflection, of self- 
denial, and of persevering industry which would enable 
him to outstrip those who for the present superciliously 
aflFected a superiority over him. 
After entering as a student at the Temple, notwith- 
standing his high veneration for the memory 
* * of his grandfather, the Puritan pastor, he 
joined in communion with the Episcopalians, being of 
opinion that forms of ecclesiastical government woto 
left by our Blessed Saviour to be adapted to tiie 
exigencies of diflFerent societies, and tiiat the enlightened 
and tolerant Church of England, respected and beloved 
by the great majority of the inhabitants of this country, 
was then to be preferred to the Presbyterian persuasion, 
which had fallen oflF both from the orthodoxy and the 
learning which had distinguished it in the times of 
Calamy and Baxter.* 

jBiy8,i725 Having been called to the bar by the 
HeiscaUed Socicty of the Middle Temple, he soon after- 
*o*i»ebar. Y^^kT^B transferred himself to Lincoln's Inn. 

* The English- Presbyterians were reached about the middle of the 18th 
then passing through Arianism to the century. 
Sodnianism or BaUonalifan which they 
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In due time lie was elected a Bencher and Treasurer of 
this Society, and lie became much attached to it.* 
Although from his first start he was always advancing, 
so noiseless was the tenour of his way that we read 
little more respecting him till he was about to be 
appointed a law officer of the Crown. His rise was 
chiefly to be ascribed to the friendship of Lord King, 
who, like him, was the son of a tradesman, had studied 
at Leyden, had been brought up among Dissenters, 
and, taking to the profession of the law, had conformed 
to the Established Church. By this powerful patron 
he was introduced to Sir Robert Walpole, who had the 
sagacity to discover his serviceable merit, and resolved 
taemjdoy him. 

Accordingly, in the move which took place on the 
pnnnotion of Talbot and Yorke to be Chan*- He is made 
oeUor and Chief Justice of the King's Bench, G°enS 
Eyder was made Solicitor General. ^®^- ^^^• 

I do not recollect any lawyer of great eminence 
whose early career presents such a blank. There is no 
tradition of any great speech by which he forced 
himself into business, or of any vicissitudes of good or 
evil fortune which he experienced. Even when 
promoted to his present office, we know little of 
his companions or of his mode of life. One friend- 
ship he had, with Mr. Bowes, a brother barrister, 
who, having accompanied West, the Irish Chancellor, 
as secretary, was called to the bar in Ireland, and, 
having been successively Solicitor General, Attorney 
General, and Chief Baron in that island, at last himself 
became Irish Chancellor and an Irish peer. A constant 
epistoliftry correspondence was kept up between them. 
Bowes's letters are preserved, and some of them are 

* It appears fh)m the books of Lin- Nov. 28, 1734 ; and made Master of the 

eoln't Inn, that he was admitted of that Library, 'Sav. 28, 1736. The last oouicil 

Sode^, Jan. 26, 1725; invited to the he attended was on Feb. 12, 1764. 
Bench, Jan. 23, 1733; elected Treasiu^« 

VOL. III. G 
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very curious. The first which I select was written 
soon after his arrival, and gives an amusing account 
of the manners of Dublin — a city -which was then 
as distant from London as New York now is. A 
lawyer is particularly struck by perceiving that, for 
advancing a favourite, practices were formerly per- 
mitted in our profession which with us would be 
reprobated, and which, if attempted, woulrl be very 
injurious to the person intended to be benefited.* 

Dublin, Oct. 9, 1725. 

" Dear Sir, — ^It is fonr weeks since I arrived here, in which 
j)gg^p^j^^ time you might expect a tolerable accomit of the 
of Dublin success of my project ; but, in fact, I am as incapable 
£r inthe^ of forming a judgment on that head as when I first 
beginning of came on shore. 

the i8tb <« When I tell you the people here are French in all 

°^*^^' respects but their language, you will admit I ought not 
to depend upon general civilities. In England a man might 
flatter himself with success from a like reception, but here time 
only can disclose the event of this undertaking. 1 am, indeed, 
retained in upwards of twenty causes, the fees of which I have 
placed on the debtor side of my account with the Chancellor, for 
I consider them as compliments paid to him, and as to myself 
hope they will prove the means of showing me in business. 
Though I cannot appear in business till I am called to this bar, 
yet I constantly attend the seals, which are here opened every 
Thursday during the vacation, at which time the Chancell(nr 
answers petitions in public, find in that manner dispatches the 
ordinary motion business of the CJourt (a method introduced for 
the benefit of the secretary). However, counsel are feed in all 
matters of consequence, by which means I have already heard 
most of their great men, who I can assure you, excepting one or 
two, would not appear so in England; but I will not as yet 
pretend to give the history of the profession in this kingdom, 
though I believe it may hereafter furnish matter for a very 
entertaining letter. ^ 

" The Chancellor mits no opportunity to apprise the people 
here of his friendship for me, and by his means I have received 
civilities from most of the persons of distinction in this city. 

* If it be diBooyered that letters have tenoed to sUenoe daring the whole of 
been drcolated soliciting briefe for a that drcoit, without any eyidenoe of 
beginner on his first circuit, he is sen- oomplicUy, 
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** The Oastlb is the St. James's of this place, where my 
Lord Carteret every morning plays the king and supports the 
character to admiration ; and twice a week my Lady makes her 
appearance in the drawing-room, which for beauties (in pro- 
portion to their numbers) exceeds England. As to myself the 
Court here is more entertaining than that of England, as it is 
more agreeable to be one of the company than a spectator ; my 
Lord and Lady having always done me the honour of talking 
with me in public. 

"My present way of living is almost the reverse of what it 
was in England. I dress every day, visit ladies in a morning, 
receive compliments in form, and never stir without a chair ; in 
short, I am frightened at my own appearance, and think I have 
more pretensions to the beau than man of business ; but they 
comfort me and say, * it is the way of the place.* ' 1 have almost 
gpne the round, and when that is over 1 will by degrees sink 
into my old way. 

"The profuseness of the people in eating and drinking is 
most amazing, and may properly be called the national vice. It 
is no uncommon thing here for people, in a literal sense, to eat 
themselves out of house and home. Six dishes is the meanest 
table you sit down at, and entertainments have seldom less than 
fifto^i. The wine is light and agreeable, but would not be 
esteemed in England; and if you go to the expense of the 
fullest wines you will save nothing by fetching them from this 
place. 

" Dear sir, accept this as a first visit after long absence, where 
the conversation is perplexed by a variety of subjects ; but 1 hope 
we sdiall often meet in this way, that our future familiar letters 
may sometimes deceive me and make me forget the distance 
by which I am separated from my friend. 

" I am, dear sir, yours, &c. 

" J. Bowes.* 

" Pray inclose your letters to me under cover to the Chan- 
ceUor." 

In 1733, Mr. Bowes had become Solicitor General in 
Ireland, and he thus addresses his old friend : — 

« 24th September. 
" I take it for granted there will be removes in the law in 
England before the next term, and it gives me great pleasure to 
• hear from all hands that Mr. Ryder will be my elder brother." 

* This oondiiaioii seems very cold; and 
tat al other times he says — ** Your most affectionate and faith- 

** Most affecticauitely yours," ftil friend and servant." 

G 2 
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This promotion having taken place, and Mr. Byder 
having married on the strength of it, he received, 
somewhat tardily, the following congratulations from 
Mr. Bowes : — 

" Dec. 21, 1733. 

"Were you sensible of the fatigue I have undergone this 
session of parliament, you would readily excuse my neglect in 
not congratulating you sooner upon your marriage, promotion, 
and (what more effectsF me) the recovery of your health. 
Besides, I flatter myself you want not such proofs to convince 
you of my regard for your welfare and prosperity." 

The next year Bbwes wrote the following letter 
to Eyder, in reference to the oastom which then pre- 
vailed of transmitting every Irish Bill to London for 
the opinion of the English Attorney and Solicitor 
General befwe it was allowed to pass * : — 

« April 30, 17S4. 

" Yesterday put an end to our tedious and troublesome session 
of parliament, in which I am sorry Mr, Attorney and you had 
so large a share. Perhaps experience may reooncile you to Sir 
Edwaid Northey's rule, who used to say he had no farther 
business with Irish bills but to take eare of the King's prero- 
gative and the interest of the mother country. I heartily 
rejoice to hear that you have got safe tiuough the great fatigue 
of this winter, and h<^ by the timel can see London you will 
be so far at leisure as to admit of an hour's chat with an old 
friend." 

Byder had another professional Mend, Mr. Wain- 
wright, who was sent over to Lreland as a Puisne 
Jndge, and from whom he received the following 
amusing account of Lish duels and of Irish juries : — 

"Dublin, Aug. 3, 1733. 

" HitbertOy Dublin has been, in comparison of what it is now, 
like London in a long vacation compared with itself when the 

* Among tHe forms hancfed over to Wl, paswd hy the two HotueB of Pdr- 

me when I was appointed Attorn^ Uaiiimt In Ireland, md am of opinion 

General, was one to this effect:—**! that it eontains In it nothing repngnaat 

hereby oertU^ Ihat I haye pemsed tUs tothelawcf Dnglaad." 
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parliament is sitting* Now the ladies flcx^ to town, and show 
that there are beauties in Ireland. The Court here is 
very gay, and the Judges have as large a share of all ^^^jSlg-. 
public and private diversions as they please. These and juSS!* 
relish very well after a circuit of 600 miles in a very 
wild country where all the beautiful scenes of nature are accom- 
panied with some horrors like the pictures of Salvator Kosa. [After 
describing a gigantic race of peasantry he had met with in Con- 
naught, he proceeds :] These are a quiet civilised generation ; but 
there is a strange alacrity to push among those who are just one 
d€^ee removed from the common people. These gentlemen are 
much given to quarrel at assizes, and one part of our business is 
to bind them to their good behaviour. 1 think this noble 
science has left the capital, and is got now into the remote parts 
ci the kingdom, where the fencing masters (who ought to be 
transported as vagabonds) teach schools. I tiied, this summer, 
two of the scholars for as flagrant a duel as ever •came before 
a court. If all the jury had been by when the challenge was 
carried, ot at the place of battle (as many spectators were), 
and saw each man kill his adversary, they would never have 
found them guilty of the murder. But 1 was surprised to find 
them persist in bringing in their verdict * Manslaughtee se 
DBFmrDENDO.' This they would do, tiiat the prisoners might 
\» free to fight again*" 

Four years having obsourely glided <m, Eyder was 
promoted to be fir^t law officer of the Crown, ^^ ^^ 
when Willes, the Attorney General, was ink. 
mafe Chief Justice of the Common Pleae, Ryder is^^ 

Mr. Attorney Ryder devoted all his ener- ^l^^ 
gies to the duties of his office, which he per- General. 
^rmed most admirably. Although a quarter of a 
century in the House of Commons, he never mingled 
in debate except to explain some point of law. Ever 
foiihfal to the prime minister for the time being, he 
engaged in no political intrigues, and, like the royal 
master whom he served, he " hated painters and poets," 
80 that no attractive name is introduced in describing 
seenes in which he took a part. His energies were 
never called forth by any personal conflict, or any 
distinct complaint of his official conduct. Though the 
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Jacobites grumbled a little, because he appeared 
so often against tbeir leaders, they never 
attempted to charge him with the indecent 
bullying of former days, nor with straining the enact- 
ments of the law against them ; so that his friends 
were not called upon to sound his praises. Hence the 
lasting light often struck out in the « collision between 
the attack and defence of public men is here entirely 
wanting^ Yet he was certainly a person of great 
importance in his own time ; he never stirred out, even 
to pass between his house in Chancery Lane and his 
villa at Streatham, without a coach-and-six, and he 
was the admiration or envy of two generations of 
lawyers. 

A few of his performances in Parliament and at the 

bar are commemorated by contemporary write!rs, and 

these it will be my duty shortly to notice.* Soon 

after he was made Attorney General he had 

A J) 1 137 •' 

to conduct through the House of Commons 
the Bill to punish the city of Edinburgh for the 
murder of Captain Porteus ; and the following speech 
is reported or invented for him by Dr. Johnson : — 

" Sir, the bill now before us I will venture to say is a bill that 
h ** ^^ juncture must greatly contribute to the peace 
for tS^u to ^"^d tranquillity of this nation. The spirit of dis- 
disfranchiae affection and riot seems to have gone abroad ; and if 
^^^£^ a timely and effectual stop is not put to it by a 
vigorous interposition of the l^islature, no gentle- 
man can be bold enough to say where it may stop. Li the 
chief city of one part of the United Kingdom it has already left 
too many proofs of its fatal tendency, and how soon it may 
communicate itself to the other I tremble to imagine. The 
Upper House, sir, has already set us the example in what 
manner we ought to treat, and in what manner we ought to 
punish, such imheard-of insolence and barbarity. I hope, sir, 
we never shall be upbraided with being cold in seconding their 

* He sat for Tiverton, and established his family the command of it till the 
an Interest in this boroogh which gave passing of the Befi»nn Bill in 1832. 
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seal ; I hope, sir, that it never shall be laid to the charge of a 
British House of Commons that it has been remiss in resenting 
an insult upon all law and majesty, while British Peers have 
been forward in vindicating both. It is true that the charge 
against the provost and citizens of Edinburgh consists chiefly in 
tiSgir neglecting to prevent the tumult before it happened ; in 
their neglecting to suppress it after it had happened; and in 
their neglecting to discover, apprehend, and secure those who 
were guilty of an audacious riot and of a cruel murder. But 
this charge which is the foundation of the bill is not to be con- 
sidered as negligence only ; for he who does not prevent a crime 
which he might and ought to have prevented, has always in 
law been looked upon as morally and l^ally guilty of that 
very crime. But it has been proved that the magistrates and 
citizens of Edinburgh might and ought to have prevented this 
insurrection, might and ought to have suppressed it, and might 
and ought to have discovered, apprehended, and secured the 
rioters and murderers. Therefore, they are answerable for the 
crimes which have been committed ; and the pimishment to be 
inflicted upon them by this bill is mild and merciful." 

Nevertheless the resistance to it was so great, that 
all the stringent clauses which it contained were struck 
out, and it ended in imposing a fine for the benefit of 
Captain Porteus's widow, who had been promoted from 
presiding in his kitchen to preside at his table ; " so 
that it merely converted a poor cook-maid into a rich 
lady."* 

In a debate on the question whether the House of 
Commons should proceed in a summary man- 
ner to punish by its own authority the 
printer of a libel, or should direct him to be brought to 
trial before a jury, Mr. Attorney General Kyder said, — 

" Sir, whence so much tenderness can arise for an ofifender of 
this kind I am at a loss to discover ; nor am I able to jjj^ ^^^ 
discover any argument that can be produced. for in rapport 
exempting from instant punishment the printer of a ?' Jx™^*®" 
paper which has already been determined by a vote of Commot^ 
of this House to be a scandalous libel tending to pro- for the sum- 
mote sedition. It has, indeed, been agreed, that there SeSo?a^*^' 
are contained in the paper some true propositions, and ubeUer. 
•lOFtarl.Hi8ft.^4. 
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some passages innocent, nay, rational and seasonable. But this, 
sir, is nothing more than to say, that the paper, fls^itious as it is, 
might have been swelled to a greater degree of impudence and 
scurrility ; that what is already too heinous to be borne, might 
by greater virulence become 'more enormous. If no wickedness, 
sir, is to be checked till it has attained the greatest height at 
which it can possibly arrive, our courts of criminal judicature 
mav be shut up as useless ; and if a few innocent paragraphs 
will palliate a Hbel, treason may be written and dispersed with- 
out danger or restraint ; for what libel was ^er so crowded with 
sedition, that a few periods might not have been selected which, 
upon tbis principle, might have secured it from censure ? This 
paper was circulated among the representatives of the people as 
they entered this House, under the specious pretence of giving 
them useful information ; but the danger of preventing intelli- 
gence from being offered to us does not alarm me with any 
apprehensions of disadvantage to the nation, for I have not so 
mean an opinion of the wisdom of this assembly as to suppose 
that it requires such aids from officious instructors, who ought, 
in my opinion, sir, rather to be taught by some parliamentary 
censure to know their own station, than to be encouraged to 
neglect their proper employments for the sake of directing their 
governors. "When bills, sir, are depending by which eitW the 
interest of the nation or of particular men may be thought to 
be endangered, it is, indeed, the incontestable right of every 
Briton to present his petition at the bar of this House, and 
to specify the reasons on which it is founded. This is a privi- 
lege of an inalienable kind, which is never to be denied or 
infringed ; and this may always be supported without encouraging 
anonymous intelligence, or receiving such papers as the authors 
of them are afraid or ashamed to own, and which they, therefore, 
employ meaner hands to distribute." 

The parties were stutunoned to the bar, and com- 
\ mitted for a brecicli of privilege.* 

A bill having been brought in "for the better 
manning of the Navy," which gave very ob- 
jectionable powers to Justices of Peace to 
authorise the impressing of seamen by constables, it 
met with strong opposition; some members denying 
the right of impressment altogether, and proposii^ 
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ihat bonnties shcmld be giyeoi to induce the Toltintary 
enlistment of seamen in the navy : — 

Mr. Attorney General Ryder: " Sir, the practice of impress- 
ing, which has been declaimed against with such his speech in 
vehement exaggerations, is not only founded on favour of im- 
immemorial custom which makes it part of the com- pressment. 
mon law, but is likewise established by our statutes. Why is it, 
therefore, to be considered illegal or unconstitutional? Upon an 
emergency, all must serve by land as well as by sea ; ana when 
the royal standard is erected in the field, all the King's subjects 
are boimd to repair to it and to fight under it. This practice, 
which is as old ajs the constitution, may be revived at pleasure, 
and rests on the same foundation as the impressment of seamen. 
The safety of the state is the supreme law, which must be 
obeyed. As to the proposed bounties, they would be wholly 
ineffectoal, impressment must still continue, the apparent hard* 
ships of the system would be aggravated, and you would have a 
much less powerful navy at a much greater cost to the state." 

However, Sir Eobert Walpole, seeing that the mea- 
sure was so unpopular that it might precipitate his 
downfell, wisely abandoned it ; and although a bill 
passed " for the better manning of the Navy," all the 
obnoxious clauses were withdrawn from it.* 

When Prince Charles Edward was about to engage 
in his chivalrous expedition, which for a time ^^ ^^^ 
promised so favourably, and which terminated 
so disastrously, Mr. Attorney General Eyder introduced 
into the House of Commons the bill for suspending the 
Habeas Corpus Act, But we are only told that, " after 
enlarging on the present dangerous situation of affairs 
in this country, when not only a foreign invasion but 
domestic troubles were to be provided against, he said, 
that, fully convinced as he was of the importance of 
that invaluable law for the preservation of our liberties, 
he should as soon have cut off his right hand as stand 
up to make that motion, if he were not fully persuaded 



* la ParL HiBk. 26-1^ 



Digitized by VjOOQIC 



90 EEIGN OP GBOBGB H. Chap. XXVII. 

that it was absolutely necessary to secure all the 
invaluable blessings which we enjoyed."* 

His greatest eflfort seems to have been his defence of 
^ Lord Hardwicke's bill attainting the sons of 
for attainting the Pretender should they land in Great 
the Pre- Britain or Ireland ; making it high treason 
*®^*®'' to correspond with them, and postponing till 

their death the mitigation of the English law of treason 
introduced at the Union for doing away with corruption 
of blood in all cases of high treason. Not only Jacob- 
ites, who looked eagerly for a restoration of the true 
line, but Whigs, who had assisted in eflfecting the 
Revolution and sincerely supported the new dynasty as 
necessary to constitutional government, were shocked 
by the proposed enactment that the young Princes, the 
undoubted heirs of Cerdic the Saxon, of William the 
Conqueror, of the Plantagenets whether wearing the 
white rose or thd red, 9f the Tudors, of the Bruces, 
and of the Stuarts, — although, personally, they had 
committed no ofifence against the British nation, and 
although they must have considered that they were 
engaged in a holy enterprise when they were trying, 
with the assistance of faithful adherents, to recover the 
crown for their exiled father, — if taken prisoners in 
the country which their ancestors had ruled for fifteen 
hundred years, should, without any form of trial, be 
hanged like dogs on the bough of the next convenient 
tree. The new treason of simply corresponding with 
them while they remained in distant lands was start- 
ling, as the interchanged letters might amount to mere 
courtesy, or might touch some point of philosophy or 
the arts. But the indefinite prolongation of forfeiture 
of all property and all honours, on a conviction for 
high treason, was that which caused the greatest 
alarm. The Union with Scotland never could have been 



* 13 F»rL Hist. 671. 
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accomplished except upon the solemn promise that, if 
the English law of treason was introduced into that 
country, "corruption of blood," its most cruel inci- 
dent, should entirely cease at the death of the son of 
James II. The new measure was denounced as not only 
unjust and inhuman in itself, but as the breach of a 
national compact, and of the condition on which the 
Hanoverian family had been invited to the throne. 

Mr, Attorney General Byder : " Sir, the clause for attainting 
the two sons of the Pretender, in case they should land or attempt 
to land in Great Britain or any of the dominions thereunto be- 
longing, can stand in no need of any long explanation, or of many 
arguments for securing to it your approbation. It is vain, sir, to 
talk or to think of hereditary right to the crown beyond what we 
find in the Act of Settlement. Our only legitimate sovereign is 
his Majesty King George II., to whom we have all sworn allegi- 
ance, and whom God long preserve ! All who contest the right 
to the crown of him and his heirs, must be treated as traitors. 
We cannot look to the pedigree of those who compass the death 
of our lord the King or levy war against him in his realm. The 
stability of government is essential to the good of the people, and 
this can only be secured by speedily disposing of those who claim 
the crown and try to get possession of it by force of arms. On 
this principle the Duke of Monmouth was attainted by parlia- 
ment, and executed without any form of trial ; and on the same 
mnciple the present Pretender, calling himself James III. and 
James VIIL of Scotland, was himself attainted by act of parlia- 
ment in the year 1715. Notwithstanding the attainder, no one 
would be justified in putting the. law in force without a warrant 
from the Government, and there would always be room for a 
display of royal clemency. With respect to the prohibition of 
corresponding with the sons of the Pretender, I am not much 
surprised that there should be some uneasiness, considering 
how many (wishing to have two strings to their bow) ever since 
the flight of James IL, while they professed a devoted adherence 
to the new order of things, have wished to keep up a good under- 
standing with the exiled family, contemplating the possibility of 
a new Restoration. Ought this doiible-dealing to be encouraged? 
The courtesy to be found in such letters is the offer of a hospitable 
welcome in Lochaber, the philosophy discussed is the divine right 
of kings, and the art to be illustrated is the art of rebellion. For 
the good of hot-headed Jacobites and Janus-faced politicians them- 
selves, such correspondence should be interdicted, that they may 
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be saved from temptation and delivered from evil The clause 
continuing the existing law of forfeiture for treason till the death 
of the sons of the Pretender will require some more observation, 
for it has been represented as inconsistent with religion, incon- 
sistent with natural justice, inconsistent with national good 
faith, and inconsistent with the freedom of our constitution. All 
that can be said against forfeiture for treason must proceed 
from mistaking or misrepresenting the nature of punisnment, 
and the end for which it has been introduced into human so>. 
cieties. It is said that punishment is 'malum passionis, quod 
infligatur ob malum actionis,' and therefore in its own nature it 
must be confined to the person of the criminal ; for whoever 
pretends to inflict a punishment upon an innocent person, cannot 
properly be said to punish : on the contrary, he deserves to be 
punished, because, in so doing, he commits a crime, or a * malum 
actionis,' and for that reason ought to suffer a * malum passionis.' 
However, there are many misfortunes, inconveniences, and losses 
which innocent men are subjected to by the nature of things, and 
may be exposed to by the laws for the preservation or welfare of 
society. It is a misfortune for children to be bom of parents 
afflicted with hereditary diseases ; it is a misfortune for (mildren 
to be reared by parents who are poor or profligate : but these mis- 
fortunes are not to be called punishments. In countries where 
slavery is permitted, children bom of slaves are the property of 
the masters of their parents. In the ancient Boman common- 
wealth, the diildren of plebeians could not marry into a patrician 
family, nor be advanced to any of the chief posts of the govern- 
ment. In a similar category are children, oy our law, bom of 
parents convicted of treason. If the good of society requires the 
property of the parent to be forfeited for his crimes, his ohildr^i 
suffer a misfortune, but sae not subjected to punishment" 

He then prooeeds at enormous length, but with very 
considerable ability, to quote the opinions on this 
subject of Grotius, of Puflfendorf, and of Cicero ; and to 
examine the treason laws of the Jews, of the Athenians, 
of the Bomans, of the Saxons, of the Normans, and of 
the English from the reign of Edward III. downwards ; 
showing that, by the most enlightened statesmen and 
the wisest nations, forfeiture of ^xopertj bad, for the 
peace of society, been inflicted as a punishment, on those 
who had attempted to overturn the existing govern- 
ment, whether monarchical, aristocratical, or mixed; 
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vnd the love of parents to ohildreii had been taken 
advantage of to deter men from crimes which are snb- 
Tersive of social order, and to which there is often a 
strong indncement from ambition, cupidity, and love of 
diange. He thus condnded : — 

^The execatkm of a traitor is a fleeting example; bat the 
poverty of bis posterity is a permaoeDt lesson of obedience to the 
laws, whereby rebellion and civil war are prevented, and liberty 
is allowed to flourish. The reason which induced Parliament to 
continue forfeiture for treason in this country, at all events till the 
death of the old Pretender, applies now with equal strength to 
continue it till the death of h& sons. The infatuated attacmment 
to the family which systematically attacked, and which if recalled 
would soon effectively destroy, both our religion and our liberties, 
still continues ; and wicked men, under pretence of it, seek to 
prosecute their own schemes of lawless aggrandis^nent. Whether 
we shall ever abolish a punishment so salutaiy and necessary, there 
is no occasion now to determine ; but, at all events, while the Pre- 
tender's sons survive, there will always be too many amongst us 
affected by an itch of rebellion ; and all lawyers and politicians 
agree, that severity of pumshment should be in proportion to the 
evils arising from the offence, and the probability of its being 
repeated."* 

The bill passed; but it had no effect in deterring 
Charles Edward horn his purpose, or in cooling the 
ardonr of his followers; and as wise men preferred the 
existing system of government, from the superior ad- 
vantages enjoyed under it, I suspect that the more 
prudent conrse would have been, by amending our 
laws, to have removed the nnpopularity from the 
Government, — ^which was then so great that the mass 
of the nation looked with indifference to the result of 
l^e contest. 

The next speech of Mr. Attorney General Eyder 
transmitted to us is an extremely elaborate a.h.iui. 
one, which he delivered against a biU intro- f^^^^, 
dnced to prohibit insurances on French ships ^iency of 
during the war. Carrying the principles of iuBorance of 
free trade to an extreme which startles ns S^** 

• 13 ParL Hist 889. 
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even in the present age, he contended that we 
should be gainers by indemnifying French mer- 
chants against English capture; and this proposition 
he enforced and illustrated by an immense body of 
statistics and calculations, which would now be un- 
interesting. Having shown the large profit made by 
insuring enemies' property, he pointed out the impru- 
dence of sacrificing this in the vain hope of destroying 
their commerce ; — 

"Like the dog in the fable," said he, "by snatching at the 
bone we fancy we see in the water, we shall lose that which we 
now hold in our mouth. The trade of insuring we possess with- 
out a rival ; but it will soon be established in other countries, and 
our own merchants may deal with foreign insurance-companies. 
Let the Kin| of France but talk of insurances in his drawing- 
room ; let him but say it is a business no way inconsistent wiSx 
noblesse ; let him but insinuate that he will show favour to those 
who engage in it, and the whole French nation will become 
insurers." 

However, although he was ably supported by Murray 
the Solicitor General, the bill passed ; and, indeed, our 
courts would now consider such insurances void at 
common law, as contracts with alien enemies, and con- 
trary to public policy.* 

On the death of Frederick Prince of Wales, Mr. 
A.D. 1761. Attorney Ryder had to carry through the 
Se^^c^'" House of Commons the bill for appointing 
Bill. the Princess of Wales Regent, with a Council 

to control her, at the head of which was the Duke of 
Cumberland. This last part of the arrangement was 
very unpopular, and he had great difficulty in defending 
it. Having observed that the precedent now esta- 
blished would settle the practice of the constitution 
for the future, he thus proceeded : — 

" I shall freely grant, sir, that a sole regent, with sovereign 
power, is more consonant to our constitution, and less exposed to 

• U ParL Hist 128. 
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faction, tlian a regent limited and restrained to act in all matter^ 
of great importaiice by the advice of a council of regency ; but 
will any gentleman say that the appointing of a sole regent with 
sovereign power ought to be kid down as a general rule to be 
observed in every case of a minority ? If we appoint a regent 
with a council of regency, we are exposed to the danger of faction; 
if we appoint a sole regent with absolute power, we are exposed to 
the danger of an usurpation. But as usurpation is a danger 
much more terrible than faction, the safer general rule is, that a 
council of regency ought to be established, and that the regent be 
confined to act by their advice." He then went over the various 
minorities which had occurred in English history since the 
accession of Henry III., illustrating his proposition by the 
manner in which a limited and an unlimited regency bad worked ; 
and thus concluded : — " If a sole regent wim sovereign power 
shotdd now be appointed, I am persuaded the same course will 
ever after be insisted upon, till some regent, like Richard III., 
has convinced us when it is too late of the danger we incur. If 
I were to look no farther than the excellent Princess named by 
this bill, I would cheerfully intrust her with absolute sway ; but 
I am sure she has too much wisdom not to excuse our refusing 
to pay her a compliment at the apparent risk of one of her 
posterity." 

The bill passed as introdnoed, but never came into 
operation, as George 11. survived till his grandson was 
of age.* 

The last time that Sir Dudley Eyder ever spoke in 
parliament was in supporting Lord Hard- 
wicke's celebrated bill " to prevent clandestine Hisspeecii in 
marriages." He showed at great length, and Li?§**Ha?d- 
with much ability, the evils produced by the ^^^^^^Biu"' 
existing system of giving validity to every 
marriage celebrated by a priest in orders, in any place, 
at any hour, without license or proclamation of banns, 
and without the consent of parents or guardians ; he 
proved that it was within the just power of the legis- 
lature to regulate the manner in which this, the most 
important of all contracts, shall be entered into ; and he 
defended the several provisions of the bill which were 

* 14 Pari. Hist 1023. 
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to guard alike against the passiims both of the yonng 
and the old : — 

•* We often find," said he, ** the passion called love triumphing 
oyer the duty of children to their parents ; and, on the other hand, 
we sometimes find the passions of pride and avarice triumphing 
over the duty of parents to their children. I am persuadea that 
our ancestors would long ago have applied a similar remedy, hut 
for the superstitious opinion that when a marriage between two 
persons come to the age of consent, though minors, is once 
solemnized by a priest in orders, it is so firmly established by the 
Divine Law, that it cannot be declared null by any human tri- 
bunal. Thank God ! we have, in this age, got over such dogmas ; 
and the Right Reverend Bench in the other House deserve well 
of their country for consenting to render Christianity consistent 
with common sense." 

After a furious opposition, the bill was carried ; but 
Mr. Attorney ought to have seen a gross defect in it» 
which we have lately cured, — ^that it allowed the 
validity of marriages to be questioned at any distance 
of time upon an alleged non-compliance with its pro- 
visions, although the parlies might have lived many 
years together as man and wife after they had come of 
age.* 

It must be acknowledged that Hyde's parliamentary 
career was not brilliant, but he deserves the praise of 
never having affected what he could not accomplish, 
and of having, without envy or jealousy, confined him- 
self to professional subjects, while Murray, his inferior 
officer, was the ministerial leader in the House of 
Commons, and was contesting the palm of eloquence 
with the elder Pitt. 

In the courts of justice. Sir Dudley Byder, as Solici- 
tor and Attorney, did the business of the Crown very 
efficiently ; but, with the exception of the trials whidi 
arose out of the rebellion of 1745, he was not engaged in 
any of permanent interest.- In addressing the jury he 

• IS Vart Htot. 1. 
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studied breyity to a degree whicli astonishes us, 
accustomed to the long-winded orations of modern 
times. The following is the whole of his a.d. i746. 
speech (as taken by a shorthand-writer) in ^mot^ 
opening the important prosecution for high ^^J^ ^^ 
treason against Colonel Townley, who had high treaaon. 
proclaimed the Pretender in Lancashire, and had com- 
manded a regiment of horse in his service : — 

My Lords, and you. Gentlemen of the Jury : The prisoner at 
the bar, having been deeply engaged in the late unnatural and 
wicked rebellion, begun in Scotland, and carried into the heart of 
this kingdom, in order to overset our present happy constitution 
in church and state, hath rendered necessary tlus prosecution 
against him. I do not doubt but that, in the course of our 
evidence, we shall make it appear to your satisfaction that the 
prisoner, with others his confederates, did assemble in a warlike 
manner^ and procured arms, ammunition, and other instruments 
of war, and composed a regiment for the service of the Pretender to 
these realms, to wage war aj^ainst his present most sacred Majesty, 
and did march through and invade several parts of this kingdom 
and unlawfully did seize his Majesty's treasure in many places, 
for the service of their villanous cause, and took away the horses, 
and other goods, merchandise, and chattels of many of his 
Majesty's peaceable subjects ; and that during the said march, 
the prisoner, with other rebels, in open defiance of his Majesty's 
undoubted right and title to the crown of these realms, frequently 
caused the Pretender's son to be proclaimed in a public and solemn 
manner as r^ent of these realms, and himself marched at the 
bead ctf a pretended regiment, which they called * the Manchester 
regiment. My Lords, I shall not take up the time of the Court 
in saying a great deal, for all that the prisoner is charged with 
will appear so full and plain, from the evidence we shall produce 
for the King, that there will not be the least doubt with the 
juiy to find him guilty." 

The prisoner's counsel, in stating the defence, that 
he had acted under a commission from the King of 
France, " acknowledged that the Attorney General had 
opened the case with all the candour that could be 
expected, and had not exaggerated the charge beyond 
the bounds of humanity and good-nature," The trial 
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which now-a-days would last a week at least, was all 
over in a few hours.* 

On the impeachment of Lord Lovat, the conduct of 
the prosecution before the House of Lords chiefly fell 
on Sir Dudley Eyder, as one of the managers for the 
Commons. In opening the case, he distributed the 
facts under three heads : "1. Those which happened 
precedent to the Pretender's son's landing: 2. What 
happened after that time, and before the battle of 
Culloden : 3. What arose since that happy event :" — 

" The first," said he, " will disclose to your Lordships a wicked 
Hi8 speech *^^ traitorous scheme, begun and carried on for many 
on the im- years, for bringing over the Pretender by the assist- 
P^^'**/>' ance of a foreign force, in which his Lordship will 
appear to have had a principal hand. The second 
will include the more inunediate scene of action in the late 
wicked rebellion, and the particular parts which the prisoner 
took in it. The third will show him in the circumstances of a 
defeat ; and, in every part of this whole scene, he will appear 
plotting, associating, and supporting all the steps that were taken 
for subverting this happy establishment, dethroning his Majesty, 
and substituting a Popish Pretender in his room." 

He then traced the secret machinations of the High- 
land chiefs, guided by Lord Lovat, to restore the exiled 
royal family ; and he gave a lively sketch of the well- 
known military operations, from the landing of the 
Pretender, till the final overthrow of his cause, show- 
ing how the prisoner, while pretending to stand by 
King George, had sent his clan to fight on the other 
side under his son, the master of Lovat. Thus he 
proceeded : — 

" I am now come, my Lords, to that last period of time— from 
the battle of Culloden. The prisoner was waiting, not very far 
ofif, the event of that important day. The night after, the Pre- 
tender's son came to Gortuleg, where the prisoner was, and had 
an interview with him. The noble Lord did not even then dis- 
avow his cause, but received him as his prince ; excused his not 
joining him in person ; and after the tenderest embraces, parted 

• 18 Si. Tr. S2». 
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from Mm as a faithful subject to a royal master. The prisoner, 
as well as those who had been in open arms, was obliged to fly. 
He knew his guilt was the same as theirs, and that he deserved 
the same treatment. The rebel army, and the chiefs who escaped 
from the battle, were now dispersed ; but, on the 15th of May, a 
meeting was held at Mortleg, to consider what was proper to be 
done for their common safety. The noble prisoner at the bar met 
tiiem — ^not as an innocent person, to advise them to lay down 
their arms and beg for mercy ; not as a neutral person, if neu- 
trality in the cause of our King, religion, and lil^rty can be at- 
tend^ with a less degree of guilt ; but as one involved in the 
same common crime and calamity, — ^as a chief whose age and 
experience entitled him to the lead ; and he took it. He advised 
them to raise a sufficient number of men to defend themselves 
against the King's troops till they could make terms for them- 
selves ; he proposed that his son should muster 400 Erasers ; and 
there being. 35,000 louis d'or remaining of the subsidy lately 
received from France, a sum equal to twenty days* pay for this 
band was paid to his servant. When the master of Lovat, at a 
subsequent meeting, proposed to surrender to his Majesty, the 
prisoner dissuaded him from it, and reflected upon him as a 

g^rson of mean spirit to think of so dishonourable an action. 
e himself made off, with a guard of twenty soldiers, whom he 
took into pay for his defence. However, he was pursued and 
taken by a party sent after him by the Duke of Cumberland. 
Being asked how he could act as he had done after all the favours 
he had received from the Government, he answered, * It was not 
against the King I acted, but the Ministry, who took away the 
independent company I had been trusted with. Who would 
. have thought but that the Highland men would have carried all 
liefore them? If the young Pretender would have taken my 
advice, he might have laughed at the King's forces : none but a 
madman would have fought that day. Besides, we were in daily 
expectation of farther assistance from France.' When brought 
before Sir Edward Faulkener he did not think of denying his 
treason, but made the same open avowal of his motive, adding, 
* I resented the loss of my independent company so much that^ 
if Konli Khan had come, I should have been for him. Your 
King is merciful, aftid will remember the services I have formerly 
done to his £Euiuly. I can still do greater than twenty such old 
heads as mine are worth. However I am ready for any part 
which he may assign to me, 

.... <* In Trtmmqtie paratns. 
Sen veraara dolos, sen oertn oocnmbeie moiti." ' 

'* The Conmions have thought this a matter worthy their inter- 
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position, and therefore have taken it into their own hands, be- 
cause the prisoner has been the contriver, the promoter, and the 
conductor of the rebellion, so £Eir as Providence suffered it to go. 
I have entered into the case so fully, that your Lordships may 
have the greatest of all satisfactions which judges can desire, the 
certainty of pronouncing a right judgment ; and as to the people 
in general, it is of no small moment that they should be enabled 
to behold in one man the pernicious schemes which, for many 
years, have been concerting between Rome, France, and un- 
natural traitors at home, — that they may see the rebellion, from 
which they have lately so severely felt, clearly traced to its source, 
and be fuUy convinced that whilst they are themselves enjoying 
at their ease, and too often asleep, their religion, their liberties, 
and their properties, under the protection of the best of princes, 
and the influence of the wisest constitution ever fram^, they 
have enemies both abroad and within their own native country 
who are constantly awake for the destruction of all tbey hold dear 
— and learn this certain truth, which should be imprinted in ever- 
lasting charactera on the mind of every Briton, that there is no 
effectual security against the determined and persevering con- 
spiracies of those who contemn both divine and human laws but 
a firm and vigilant union of honest men. Any attempt to prevent, 
dissolve, or weaken such a union is little less than treason in its 
beginning, and, if not speedily crushed, it must lead to the worst 
that can happen to this land of liberty, the total destruction of the 
royal &mily and of the happiness we now enjoy under their 
benign sway." * 

In the last recorded case in which Sir Dudley Ryder 
A J). 1763. appeared as an advocate, he met with a very 
^cuddtefeat flagrant mortification. This was the prose- 
ney General' cution of William Owen for a libel, which 
^jjJS* til© Attorney General was ordered to institute 
^^'**°'^"»- by a vote of the House of Commons, the 
party supposed to be libelled, in consequence of their 
foolish commitment of the Honourable Alexander 
Murray. In his opening address to the jury, he was 
by no means abstemious in praising his clients or in 
abusing their detractor : — 

" The libel," said he, " contains charges of partiality, injustice, 
barbarity, and corruption against the House of Commons, that 

• 18 St. Ts. SM. 
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Hcmse which is the guardian of our liherties and the protector of 
all we hold dear. Every one must he shocked who reads this 
wicked— diaholically wicked pamphlet. The Parliament has 
justly voted it *a false, malicious, infamous, scandalous, and 
seditions libel, tendingto create confusion and rebellion.' To me 
it is astonishing how it could enter into the mind or heart of 
man to write such a libel. What ! shall a person appeal from 
the judgment of that court who are the only judges of things 
pertaining to themselves — I mean the House of Commons ? An 
appeal ! To whom ? To a mob 1 Must justice be appealed from? 
To whom ? To injustice I The writer says * he appeals to the good 
people of England, particularly the inhabitants of Westminster.' 
The House of Commons are the good people of England, being 
the representatives of the people. The rest are — what ? Nothing 
unless it be a mob. And what can be in a mob but confusion ? 
But the clear meaning of this libel was an appeal to violence, 
(jentlemen, whosoever reads this libel will find it the most 
pui^ent invective that the skill of man could invent. I will not 
say the skill, but the wit, art, and wicked contrivance of man, 
instigated by Satan. To say that this is not a libel, is to say 
that there is no justice, equity, or right in the world. If the 
House of Commons is not to be defended, and to have protection 
and relief in a court of law, yourselves, your homes, and your 
children will be without protection or relief. You will see, 
gentlemen, whether the evidence does not satisfy you that the 
Hbellous pamphlet was sold in the shop of the defendant ; and, 
in that case, it will be your duty to find him guilty.'* 

An Attorney General who should now make such a 
speech — denouncing the whole constituent body, or 
the people of England, as a mob, without any touch 
of reason or sense of justice — ^would be impeached, 
unless he were shut up in a madhouse. Even a cen- 
tury ago it seems to have given mortal oflfence to those 
to whom it was addressed. The jury, by an artful 
dodge, might have been wheedled out of their rights, — 
but they would not have been Englishmen if they had 
suffered themselves to be thus bullied. The sale o£ 
the pamphlet in the defendant's shop by his authority 
was incontrovertibly proved ; yet, although the Chief 
Justi<^ fully adopted the doctrine that the jury could 
not look beyond this fact, they took the question of 
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libel or no libel into their own hands, and, to the 
unspeakable delight of the public, — ^without condescend- 
ing to answer whether they considered the evidence of 
publication sufficient, — ^insisted on *finding a general 
verdict of Not Guilty.* 

Mr. Attorney was afraid to face the mob assembled 
round Guildhall, and concealed himself in the Lord 
Mayor's closet. After a few hours he ventured to 
return to his house in Chancery Lane ; but he found a 
great bonfire blazing in Fleet Street, and before his 
hackney coach was allowed to pass, he was obliged to 
give something to drink to the health of the jury ; — in 
return for which, mthout knowing their benefector, 
they threw to him a copy of the following song, sup- 
posed to be sung by the foreman and a chorus of jury- 
men, but actually composed by an Ldsh porter f ; — 

Irish porter's " Sir Doodley, Sir Doodley, do not use ns so rudely ; 
song on *• Sir You look pale, as if we had Jfeitt ye : 
J^^o<*<*l®y-" Sir Doodley, Sir Doodley, we shamefully should lye. 
Were we to say the defendant is Ouiltt. 

*< A fig for the Commons ! Who now cares for their summons ? 
Or their votes on the press to make war i 
Murray made them look glum once by calling them * ntm 'utw,' 
And refusing to kneel at their bar. 

'*Mr. Attorney's grim wig, though awfully big, 
iSo more shall frighten the nation : 
We'll write what we think, and to Libbbtt drink. 
And defy his eggs-off, IirroBMATioir." % 

Sir Dudley Ryder had been for some years impatient 
for the tranquillity and security of the bench, and he 
was soon after thrown into deep consternation by the 
death of Mr. Pelham, the Prime Minister, 
which threatened a complete dissolution of 
the Cabinet. After such a long and prosperous voyage, 
when within sight of port he suddenly found himself 

* 18 St. Tr. 1203-1230; ante, p. 227. of the House of commons never was 
t Loud. Mag. 1753. Lord Mahon's heard of more. 
Histoiy, i7. 27. Eneelinf at tb? bar % I presume eaH».^icfo/f^ormatuNi, 
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among breakers, and he was afraid of being cast away 
<Hi the dreary shore of opposition. The vessel righted, 
but he had little confidence in the new pilot, and he 
dreaded some fresh disaster. 

Not inopportimely for the Attorney General came 
the apoplexy of the Chief Justice. There was 
no hesitation as to the manner in which the ^ 
vacancy was to be filled up ; and as soon as the necessary 
forme could be complied with, Sir Dudley Eyder „ 
took his seat in the Court of King's Bench, as Ryder Lord 
the fiuccessor of Sir William Lee, and was made ^wef Joatice. 
a Privy Councillor, He was sworn in privately 
at the house of the Lord Chancellor, the parade of in- 
stallation speeches having become obsolete. It was 
expected that he would be immediately raised to 
the peerage ; but Lord Hardwicke*s reluctance to have 
any law lord in the House of Peers, besides himself, 
still prevailed. 

Lord Chief Justice Ryder's judicial career was 
extremely brief, being only a few days more 
than two years. During this period he 
reputably performed the duties of his office ; but those ' 
who expected that he was to introduce reforms and 
improvements into the administration of the Common 
Law were disappointed, for he listlessly allowed all 
things to go on as he found them. He had no ambi- 
tion to raise his fiEtme above that of his immediate 
predecessors, and he satisfied his conscience by 
deciding to the best of his ability the cases which came 
before him, according to the antiquated routine which 
had long been condemned. His decisions are to be 
found in the Reports of Sayer and Lord Kenyon ; but, 
in looking through them, I can find none which, from 
the importance of the point adjudged or the mode of 
reasoning adopted, would now be interesting. He had 
not to preside at any trial for treason or libel ; and he 
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came in for no share of the popularity soon afterwards en- 
joyed by Camden, or of the obloquy cast upon Mansfield. 
Besentment was excited in his mind by the con- 
sideration that the rank was withheld from him which 
had been conferred on his predecessors, Jeffreys, 
Parker, and Baymond, and which his ample fortune 
would have so well enabled him to support. The 
profession took part with him ; and feeling that their 
cbnsequence was impaired by the rule laid down that 
the Chancellor was the only lawyer who could hope to 
be ennobled, loudly asserted that the public suffered 
from there being no Common Law judge permitted to 
sit in either Chamber of Parliament. All these com- 
plaints would have been vain if the Duke of Newcastle, 
now tottering to his fell, had not wished to strengthen 
himself by making new peers. He had been out-voted 
in the House of Commons on Pitt's Militia Bill, and 
his noble whipper-in gave him notice that neither the 
list of ministerialists in town nor the proxy-book was 
quite satisfsBwtory. He immediately suggested the 
Chief Justice of the King's Bench as one new peer; 
and, seeing that from the moderate abilities and un- 
ambitious disposition of this individual he never could 
be a candidate for the chancellorship, or formidable 
from obtaining influence in a deliberative assembly. 
Lord Hardwicke did not resist the proposal. Sir 
Aj>.i766. Dudley, pleased that his wife was to be a 
^eisal)(mt Baroness, that his children were to be 
to the Honourable^ and that the prophecy of his 

P®^**®* grandfather was about to be fulfilled, joy- 
fully accepted the offer, and fixed upon the title 
of "Lord Byder, Baron Byder, of Harrowby in the 
county of Lincoln," Accordingly, on the 24th of 
May, 1766, the King signed a warrant addressed to the 
Attorney General, commanding him to make out a patent 
of peerage by this name, style, and title ; and it was 
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ageed that the following day the new peer should go to 
St. James's, to kiss hands on his elevation, when the 
dignity would have been considered as virtually con- 
ferred although some days more were required for the 
patent to pass the great seaL Alas ! amidst the His sadden 
felicitations of his family and his friends, he '^***' 
was struck that very evening with a mortal malady, and 
in twelve hours they were weeping over his corpse. He 
had reached his sixty-sixth year, but from a good con- 
stitution and temperance, he seemed to be only entering 
into green old age, and a considerable period of enjoy- 
ment and of usefulness was still supposed to be before 
him. 

We may judge of the sensation produced by this 
calamity from a letter of Archbishop Eyder to the 
widow of the Chief Justice, in which he says, — 

" A greater loss could not be to his family or his friends : few 
were ever so great a blessing to all that had the jx,ne4. 
honour to be related to him. His kindness to me Letters of 
and to my nephews has been bouodless : what his Archbishop 
Majesty and the public have lost by his death will ^3^^'- 
be testified by the universal lamentation of it. Whatever may 
be the sorrow of those who are immediately afifected by it, their 
duty is to endeavour to overcome it : the living require this of 
us ; and the dead, if they knew it, would grieve at our grieving 
for them." 

A few days after, his Grace thus addressed the son of 
the Chief Justice ; — 

" It is my duty to write to you, though I gave my lady your 
mother the trouble of a letter by the last post, and can j^^ ^^ 
now do little more than mingle my tears with the flood 
of sorrow which overwhelms you on account of the loss of your 
invaluable father. He was ever a father to me and mine in the 
most signal acts of affection and kindness. That he is snatched 
away thus suddenly, and at so critical a juncture, has the 
appearance of the hand of God in a very extraordinary manner, 
and yet the ways of God with man are unsearchable. Possibly 
he may have been taken from us at the time he was the ripest 
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for the honour with which posterity will have him in remem- 
brance, I would hope, too, that the honour intended his Lord- 
ship by his Majesty will be redoubled to him by its being 
renewed to you as a testimony of your father's uncommon merit, 
and of his long and faithful services to the Crown. However 
this may be, and however we may be grieved for the loss of him, 
we have the comfort to hope and to believe that his lot in the 
other world is with the children of God, and that he is numbered 
with the saints.** 

It vas generally expected that the son's name would 
Expectation be inseiied in the patent instead of the father's, 
EhJdiey and that he would forthwith be declared Lord 
^r^ Eyder of Harrowby ; but, as he was not yet 
SSotSi ^^ ^S®» ^® could not have voted in the critical 
on his son. division which was expected, and poor old Sir 
Dudley's "long and faithful services to the Crown" 
were already forgotten. Lord Hardwicke no longer 
felt any jealousy upon the subject,, but he treated it 
with the coldest indifference. By the advice of some 
friends of the family, a memorial to the King, stating 
the facts of the case, was prepared ; and they proposed 
that the young gentleman himself should be presented 
to his Majesty, in the hopes that on this occasion there 
might be a favourable announcement of the royal will. 
The Honourable Charles Yorke, then Solicitor General, 
being applied to that he might use his good of&ces with 
his father, wrote the following frigid reply :— 

" Dear Sir, — I have just seen Lord Chancellor, who is clearly 
of opinion that you had btetter defer being presented 
Letter on this ^ *^® "^^S till after his Majesty shall have given 
sHi^iect from an answer to the memorial, and till after your 
*bi ^**?^' coming of age, which I acquainted him will be in the 
ToriS^ beginning of next month. He thinks the memorial 
very properly drawn, and will present it some day 
next week. He is certainly your friend in it, and I wish you all 
po!«sible succe^. If I can be of the least service to Lady Eyder 
or yourself, you may always command me. Nothing can exceed 
the respect and love which I bore your father, and the obliga< 
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tions which I owe to his kind fnendship are such as entitle you 
to every return in my power. 

" I am, dear Sir, with the greatest regard and esteem, 
'' Your affectionate and faithful servant, 

"C. YORKB." 

In the political crisis which arose from Murray's de- 
termination to succeed Sir Dudley Eyder, and which ter- 
minated in the resignation of the Duke of Newcastle and 
Lord Hardwicke, the Eyder memorial was forgotten, and 
for years to come the Eyder peerage was not thought of 
except among the members of the family. The j^^^ ^ 
good Archbishop, to be sure, wrote, " Possibly 
the change of ministry, if what is said of it be true, may 
have placed those at the helm who will be more desir- 
ous of serving you. The Duke of Devonshire, I am well 
assured, was a fast friend to the late Chief Justice, your 
father ; I have the honour to be known to him, and if 
any solicitation of mine could be of the least service, I 
would go over to try what might be done in it." 

But it was not till twenty years after, when Mr, 
Eyder had served in the House of Commons during se- 
veral parliaments for the borough of Tiverton, and had 
zealously supported the administration of Lord North, 
that he was at last raised to the peerage by the title of 
Lord Harrowby.* 

We must now go back to take a parting glance at the 
old Chief Justice himself, who; if he retained any of his 
human feelings after shuffling qff this mortal coil, must 

. -* Unfortunately the Ryder family had word ahont sach a transaction with Mr. 
a quarrel with Lord Mansfield abont the Ryder, for whom he has the greatest 
state coach, which was to be transferred regard, and to whom, upon his fietther's 
to the new ftinctionaTy at a valuation, account, he would be ready to show 
as the Lord Chancellor's coach Is* still upon all occasions every act of civility 
tirimsfenred. A testy note, dated Nov. 29, and friendship/' I do not know whether 
17M, says — '*Lord Mansfield is only the collar of S.S. passed with the coach, 
solicitous that Mr. Ryder may do what This gold decoration is the personal pro- 
is most agreeable to himsell^ and as to perty of the Chief Justice ; and his £Eunily 
the rest is extremely indifferent. But sometimes retain it as a memorial of 
he would not, for much more than the their founder, and sometimes hand it 
▼aloe of the coach, have more than (me over to his successor. 
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have been rather indignant when observing the neglect 
with which his heir had long to struggle, although he 
might not care much about his own dwindling repu- 
tation. 

I have nothing more to say in his praise as a public 
Sir Dndi^ man, but it should be known that in private 
Rydert life he displayed the most amiable qualities, 
character in and that no fault could be imputed to him, 
^ ^ except, perhaps, that he was rather too uxori- 
ous. In his thirty-third year he mai-ried a charming 
woman, to whom he was tenderly attached — Anne, 
daughter of Nathaniel Newnham, Esq., of Streatham, in 
the county of Surrey, and he lived with her in uninter- 
rupted harmony and happiness. While she possessed a 
cultivated mind and elegant accomplishments, she 
managed not only all his household affairs, but all his 
pecuniary transactions, so as to leave him entirely free 
for his professional and ofl&cial pursuits. They never 
were separated for more than a day except once. In the 
summer of the year 1742, she fell into ill-health, and she 
was ordered by her physicians to Bath. He accom- 
panied her, and nursed her till the approach of Michael- 
mas Term indispensably required his presence in Lon- 
don, while she remained for some weeks behind to com- 
plete her cure. During this interval he wrote her a 
Letters ftom ^*^^ daily, however busy he might be, — some- 
Wm to Lady times doing so* while a trial in which he was 
counsel was proceeding. These effusions are 
preserved, and I introduce a few of them for the gratifi- 
cation of the reader who is pleased with genuine touches 
of sentiment and photographic sketches of domestic 
scenery. 

Having been employed by Henry Fielding to move 
for an injunction to restrain a bookseller from publish- 
ing a pirated edition of Joseph Andrews, and having 
been defeated by reason of an error in the jurat of the 
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affidavits, — ^before being called upon to speak in another 
cause, he thus addressed Lady Ejder : — 

"Westminster Hall, Saturday.* 
" My dearest Girl, — I can't help thinking of you in the midst 
of the noise of Westminster HalL I have this view of 
moment sat down after endeavouring to rescue Jos. Westminsier 
Andrews and Parson Adams out of the hands of ^^*^- 
pirates, but in vain ; for this time we are foiled by a mistake 
in the attack. However, another broadside next week will do 
the business. 

"I find this place just in the same situation I left it in, — 
filled with the same reverend and learned judges and counsel, 
and attended with pretty much the same client. 

" The Chief Baron's cushion is still empty, and I don't find at 
all how it is to be filled 

" I am going from hence to Tootingt, and expect Molly and 
Dudley^ to call me in case I can't get away time enough to 
return to Chancery Lane by three. 

" Adieu, my Best Beloved, 

** And dearest Friend, 

"D.R." 

Three days after, he gives her an account of the ex- 
traordinary rage for theatricals then stirred up by 
Oarrick : — 

"26th October, 1744. 

" Last Saturday the Chancellor was seen at Drury Lane play- 
house. The extraordinary character of Garrick in oct.26. 
Lear would justify the presence of a bishop, TheGhan- 
especially to my Lord of Killaloo, who has heard ceUorat 
that in Ireland the Chancellor and the Judges open ^^"^ ^'*°®- 
the term with a play, at which, I presume, the Bishops assist." 

The following was written by him on a most auspi- 
cious anniversary — ^which luckily fell that year on a 
Sunday, when he was left entirely free from the distrac- 
tions of business : — 

« Streatham, 1st Nov. 1742. 

**My Dear, — I am now here to celebrate your wedding-day. 
Let me congratulate myself and you on the happiest circumstance 
of my life. How many joyful hours had I lost if my good for- 

• IndofB6d*<Oct.23 1742." f Where he bad a viUa. % HiechUdren. 
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tune had not thrown me in your way ! I should not, indeed, 
Anniversary ^^^® known my loss, but I might now have been la- 
ofSr Dudley menting another wedding, or sinking under the weight 
Kyder's wed- of solitude and indolence, without any end to pursue by 
ing day* g^^ jj^y labours, or satisfaction in my acquisitions. 
Accept, my dear, the warmest acknowledgments of a grateful 
heart for the many blessings you bestow upon me ; and, above 
all, for my dearest boy, whose mind daily opens and discovers a 
fund of goodness and understanding that charm me. I am just 
come from teaching him the New Testament in Latin. He 
makes his comments so naturally on every verse, that I am 
better pleased with the knowledge he treasures up than the 
Latin he acquires by it. He has found out a method of dis- 
covering the end of the world which neither Whiston nor any 
other of our commentators on the Revelations have hit upon. 
* Papa,* says he, * the Bible says the end of the world will not 
come till the gospel is preached to all nations : now the Blacks 
and the Turks have neither of them had it ; so we may be sure 
the world is not yet near its end.' 

'* I am, my dearest, 

" Yours for ever, 

«D. R." 

The next letter, remarkable for its lively gossip, was 
written in an evening sitting of the Court of Chancery, 
during the hearing of a cause, after Sir Dudley had 
dined with the Chancellor of the Exchequer, and had (I 
suspect) partaken very copiously of his claret. These 
evening sittings were continued till the beginning of 
the reign of George III., when they were abolished with 
the consent of that sovereign, on the avowed reason that 
the Chancellor himself was apt to appear at them not 
" as sober as a judge " ought to be.* 

« Lincoln's Inn Hall, Nov. 3, 1742. 

" My Dear, — I have received your letter and must answer it 

now or not at all to-night. I have been to pay my 

goBsipT* ^ compliments at the Prince's court. Miss Fazackerley 

appeared there for the first time, and kissed hands. 

Mrs. Campbell inquired there after your health. She looks like a 

ghost, — not at all improved by Tonbridge, I to-day dined, by 

* See Llvee of the Chancellors, vol. v. ch. cxL 
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mvitation, at the Chancellor of the Exchequer's. It was in the 
same hoose where I used to see Lord Orford. How different 
now &6m what it was ! — ^not more in the nakedness of the walls 
than the ahilities and disposition of its owner. The Earl of 
Bath has just had a great windfall hy the death of one Mrs. 
Smith. She was mistress to the late Earl of Bradford, who had 
settled upon her and her son an estate of ahout 80002. a year, 
and in case of the son's death without issue the disposition of it 
was given to her. The son hecame a lunatic, and is now under 
the care of the Court of Chancery without any probability of 
recovery. The Earl of Bath had assisted the mother as a friend 
to the Earl of Bradford. She in recompence has given him, in 
case of her son's death, the bulk of the estate. She has a 
husband, who had so nice a sense of honour, that he would not 
only have nothing to do with her while she was in that criminal 
correspondence, but since would not meddle with the wages of 
iniquity, and so left her and every thing to her own conduct. 

'' I would have you make haste to town and keep me out of 
bad hands, for I am in great danger of growing a 
rake whilst left to myself, for I have been no less married Uw- 
than twice at the play in a week's time. It's true yer when 
the immediate temptation was to see Garrick, but ^JJ^ 
how soon I may recover my youthful taste for diver- 
sion 1 can't say. I'm glad the Bishop is coming to town. 

** Adieu, my dearest, 

" D. R." 

The following letter, written next day, ingeniously 
assigns a very innocent origin to a headache with which 
Sir Dudley was then afflicted. But we cannot place 
exactly the same confidence in these efiusions as in 
Pepys's Diary, which was never meant to meet even the 
eye of a wife and therefore conceals nothing that she 
ought not to know. The headache might, perhaps, 
have been traced to a second bottle at the Chancellor of 
the Exchequer's, in which the preceding letter indicates 
that Mr. Attorney had indulged, although he was after- 
wards to plead before the Chancellor : — 

"Nov. 4, 1742. 

**My Dear, — ^The Bishop is come very well, after a pleasant 
journey. I wish I had seen you come in at the same time ; but 
I must wait I can't easily beheve that the excess of joy on 
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our meeting will make amends for the uneasiness I feel by yonr 
absence. Til bear it, however, as well as I can. But you have 
not yet told me the utmost period of your stay. Let me know it, 
that I may be able to see to the end of my sorrow, and have the 
daily pleasure of counting the end of its approach. 

" You bid me tell you every post how my health stands. 
How a Uw- which is of more moment to me as you are interested 
yer may in it. I am obliged, therefore, to let you know that 
hShe^i? I have had the headache all day. You'll expect, I 
by taking too know, an account how it came. I believe it was 
much wine, owing to my quitting my full-bottom and gown, 
without an equivalent, at the Chancellor of the Exchequer's. I 
am sorry to give you the trouble of hearing this ; but I am 
bound to be ingenuous and make a true confession. I fear I 
shall not be completely careful of myself till you come and give 
that cheerfulness to my spirits which makes me think it worth 
while to be well, as I hardly do while you are absent. 

** Adieu, thou best of women, 

"D.R." 

The next letter accompanied the coach and four heavy 
blacks by which she was to be conveyed to London. 
The vehicle was to be four days in going to Bath, and 
four days coming back, — ^and there was yet no quicker 
transit for a family ; post saddle-horses were provided 
on the principal routes for cavaliers, but those who 
travelled in their own coaches were, for years after, 
obliged to perform the whole journey with their own 
cattle. 

"Tuesday.* 

" My Dear, — The coach goes to-morrow morning. I am im- 
DepartuTe of patient till it returns. We have never been separated 
the family so long. How do you like it? It is a solitude very 
S^to bring different from that which I had before we were 
back Lady united, when I did not know the happiness of such 

Byder. ^ uuion. 

" I am just come from the House. The great attack was not 
made to-day. I understand our enemies can't yet agree about 
it We, however, expect it soon, but without fear. Their 
strength is tried to-day, though in a lesser matter. A Tory 
petition agfliinst the sitting Member for Derby was presented 

• Indoned " Nov. 30, 1742.- 
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to-day. They would have brought it to the bar of the House, 
which wasr debated about an hour, and we rejected it by a 
majority of 235 against 190. We look upon this as a stronger 
question against us than any they can make on their intended 
motion.* 

** My dear, I have the greatest satisfaction in the thought 
of seeing you so soon, lliink of me, and believe that I am and 
always shall be, with the greatest tenderness, 

'' Your affectionate husband, 

"D.R. 

*' P.S. Your thoughts about not dining on the road and 
making four days of it, fell in with what I wrote to you 
yesterday." 

I close my specimens of this conjugal correspondence 
with an extract from the last letter he wrote to her 
during this separation, which would be received by her 
as she stopped for the night on her approach to 
London : — 

"Friday, Dec. 3. 

** My heart leaps for joy at the thought of the time of your 
return being so near. I can hardly think of any- gi^ Dadiey's 
thing else, except when business calls me off. We joy at her 
had another attack to-day by a motion for a Place *PPro«5h- 
Bill. It seems principally calculated to abuse Sandys and 
his companions, the new comers, by forcing them to eat their 
own words of the last session. However, they can digest them 
with their places. We carried it in the negative by 221 to 196. 
This you will say is not a great majority. The truth is, some 
people are hard put to it to distinguish between this session and 
the last ; others are afraid of their boroughs ; others think it is 
a popular thing, and have a mind to seem patriots. So that 
many who are with us in other things deserted us here." 

The amiable lady to whom these letters were ad- 
dressed was deeply afflicted by the loss of her husband, 
the Chief Justice; but the disappointment in never 
wearing the coronet upon which she had received so 

* It was on election petitions, the Walpole had been turned out by an 

merits of which were not at all regarded unfavourable division on the petition 

that the strength of parties was chiefly complaining of an undue election for 

tried. A few months before, Sir Robert Chippenham. (Jan. 28, 1742.) 
VOL. m, I 
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many congratulations was no aggravation of her suffer- 
ings. Her exemplary piety 'triumphed over her grief 
for her bereavement, and she survived her husband 
many years. 

I have already told how their son was at last 
Hia de- ennobled. His son Ihidley, by a daughter of 
Boendants. Terrick, Bishop of London, was a most distin- 
guished statesman and orator, — ^filled high offices in 
the reigns of George III. and George IV., — 
was created Viscount Sandon and Earl of 
Harrowby, — and might have been Prime Minister if 
he had pleased. The Chief Justice is worthily re- 
presented by the present Earl, his great-grandson, who, 
after having long served in the House of Commons as 
member for the important commercial constituency of 
Jjiverpool, is adding in the other House of Parliament 
to the splendour of the name he bears — so that old Sir 
Dudley must now rejoice over the entire fulfilment of 
his grandfiather's prophecy. 
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CHAPTEK XXYIII. 

LIFE OF CHIEF JUSTICE WILLES. 

Before devoting myself to my last and most illustrious 
Chief Justice of the King's Bench, Lord Two chief • 
Mansfield, I must beg leave to introduce two ^h^common 
Chief Justices of the Common Pleas, each of ^^®**- 
whom refused the great seal of Great Britain, the one 
h^ng the most ambitious lawyer of the 18th century, 
and the other the least ambitious of all the lawyers 
recorded in our juridical annals, — Chief Justice 
WiLLES and Chief Justice Wilmot. 

I have no respect for the former, and I shall dispatch 
him very rapidly. Although a man of splendid abilities, 
he was selfish, arrogant, and licentious ; and, although 
at one time there was a strong probability that he 
would play a very important part in public life (in 
which case an interest would have been cast upon his 
early career), he died disappointed and despised. 
Among the bright legal constellations he twinkles a 
star of the tenth magnitude, and he does not deserve 
to be long examined by the telescope of the bio- 
grapher. 

The Chief Justice himself afiected to derive his name 
from Vellus or Villus, and tried to connect his origin of the 
ancestor with the Argonauts who carried off Wiuess. 
the Golden Fleece ; — while his detractors preferred the 
etymology of vilis or villicus, and insisted that if the 
individual of his race who first bore a surname was 
not a villein^ he was not higher than the bailiff of the 
lord of a manor. In sober truth, the Willes's were a 

I 2 
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respectable family of small estate, long seated in the 
county of Warwick. For centuries they had been con- 
tented to plough their paternal acres, occasionally 
sending off a younger son to be an attorney or a 
country parson ; but they suddenly rose into distinction, 
for while the " Head of the House " (as he loved to call 
himself) was a Chief Justice, and almost Lord Chan- 
cellor, his younger brother sat in the House of Lords 
as a Bishop.* 

Of the lawyer, till he entered public life, it will be 
Sir John's cuough to relate that he was born in 1685; 
early career. ^1^^^ j^^ ^^s educated at Lichfield Free 
Grammar School, and Trinity College, Oxford; that 
he was called to the bar in 1707 ; that from his youth 
upward he showed a wonderful combination of steady 
application to business and striking gravity of manner 
with extreme profligacy of conduct; and that his 
determination was to reach the highest honours of 
his profession at any sacrifice of money, of ease, of 
principle, and even of pleasure. 

His success at th^ bar was respectable, but not such 
as to enable him to rely on professional reputation. 
So he resolved to plunge into politics, and on the dis- 
solution of parliament in 1722 he declared himself a 
candidate for Weymouth, long one of the most venal 
and most expensive boroughs in England. After a 
severe contest, which cost him more than all he had 
been able to save from his fees, he was returned, and 
joyfully took his seat in the House of Commons.f 
He enters ^^ ^^^ Robert Walpole had gained undis- 

pariiament putcd powcr On the death of Lord Sunderland, 
a Welsh Willes enlisted himself under the banner of 
Judge. ^j^^ ^^^ minister, and hoped to gain favour 

• The Bight Rev. Edward Willes, t In subsequent parliaments he was 

D.D., Buocessively Bishop of St. David's returned at a small expense for the close 

and of Bath and Wells, consecrate d In borough of West Looe. 
1742— died in 1773. 
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not only by making himself useful in parliament, but 
by a rich stock of facetious stories, in which his patron 
took delight, and which, as the second bottle was going 
round, he could bring out with redoubled effect from 
his usual starchness of demeanour. At first every thing 
turned up to his mind. Without making any dashing 
speech, he was serviceable to Government; he assisted 
in carrying through the House of Commons the pro- 
ceedings against Bishop Atterbury and the bill for 
doubly taxing Eoman Catholics, — and he added to the 
popxdarity of the Government by distantly rivalling 
Sir Kobert himself, after the ladies had withdrawn, in 
drawing forth loud roars of laughter from the sqidres 
who had been invited to dine at Chelsea, Accordingly, 
before two sessions had expired, such merits were 
rewarded with a "Welsh wig;" he was appointed 
" Second Justice of Chester," and he thought the great 
seal within his grasp. But, afterwards, his patience 
was long and cruelly tried, and many bright guija^quent 
gleams of hope were succeeded by the alter- disappoint- 
nating gloom of despondency. When he had 
been eleven years in parliament he was still only 
"Second Justice of Chester." Nevertheless he could 
not complain of being ill-used, for he did not expect to 
supersede Sir Philip Yorke, who had long been Attorney 
General; and although the ofl&ce of Solicitor General 
had twice become vacant, he did not deny the superior 
claims of Sir Clement Wearg and Mr. Talbot. One of 
these competitors was removed by a premature death,* 
another succeeded Lord Raymond as Chief Justice of 
the King's Bench, and the third obtained the great 
seal on the resignation of Lord King. 

• Prom " A Brief Memoir of Sir Cle- cellent man. He died of a violent fever, 

ment Wearg," published in 1843, by his in the prime of life, on the 6th of April, 

relative, Geoi^ Duke, Esq., of Gray's 1726, when he had been three years 

Inn, barrister-at-law, he appears to have Solicitor General. He was succeeded by 

been a most learned, eloquent, and ex- Talbot, afterwards Lord Chancellor. 
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Willes at last got the step whicli he thought insured 
Nov. 30 ^^ ^^^ ®^^® *^^* ^® desired ; — and, to crown 
1733. liis present felicity, at the same time that he 

AttOTmy^ was constituted Attorney General he was pro- 
Generai. ^^^^^ fj,^^ " Sccond " to be "Chief Justice 
of Chester,'*— the duties of law officer of the Crown, 
and of a Judge in this County Palatine and in the 
principality of Wales, not being considered incom- 
patible.* 

Soon after, it was thought that the Administration 
was in danger from a coalition, brought about by Lord 
Bolingbroke, between the Tories and the discontented 
Whigs. Their grand movement was an attack upon 
the Septennial Act, which the Tories had always 
strenuously opposed, and which Whigs not in office, 
nor likely to be, although they formerly supported it, 
had lately discovered to be highly unconstitutional. 
March, 13, Ih the famous debate . on Mr. Bromley's 
^'^- motion for leave to bring in a bill to repeal 

it, Mr. Attorney General Willes, afraid of being speedily 
shorn of his new honours, made an extraordinary ex- 
ertion, and delivered a speech which was very much 
applauded. I give a few extracts from it to show how 
such topics, which still annually come before us, were 
treated a hundred years ago : — 

"Gentlemen have ]been pleased to put us in mind of our 
Hi sueech ^^^^^^^ Constitution ; but it has been so often varied 
™iS?^ and improved, that they must be puzzled to fix the 
repeal of the time when it was in that perfect state which we 
Septennial ought at present to adopt and for ever abide by. 
Are we asked to go back to the wittenagemote, or 
to prelates and barons, — without any representatives from 
counties, cities, or boroughs? or to prelates, barons, and re- 
presentatives of counties, cities, and boroughs, — sitting together 

• Down almost to the time when these neral and Chief Justice of Chester. We 

jnrisdictions were abolished, Sir William have now lost the professional joke of 

Garrow and Sir John Copley held, at the the prime minister baiting his rcU-trap 

same time, the ofBcts of Attorney Ge- with Cfteshire cheese. 
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in one and the same assembly? Bather than admire the ccm- 
stitution when unformed and weak, I would admire it in its 
strength and vigour. Therefore I admire it as 1 find it, and I 
woald rather go on to improve it than mar the improvements 
which it has received. Let me oheerve that at tiie Revolution 
there was nothing in the Claim of Rights or in the Bill of Bights 
about annual or triennial parliaments. When we read of the 
advantage of ' frequent parliaments,' we are to understand 
freqn^at sessions of parliament — not that the parliament is to he 
changed every session. We all know that the Triennial Bill 
was neither introduced nor promoted hy the patrons of liberty 
or the real friends to King William's government. The object 
of the measure was to distress that good prince, and the bill 
when passed was found to be of dangerous consequence to 
the {MTOsperity of the nation and to the quiet of the subject. 
At last the Septennial Act passed, which is the true medium 
between the unlimited common law prerogative of the Crown 
and the other extreme of statutably extinguishing every par- 
liament aft^ it has sat three years, whatever perils may arise 
in any particular crisis from there being no parliament, or from 
a general election If King William had enjoyed the benefit of 
septennial parliaments, he would have carried on war and he 
would have negotiated peace with much greater advantage, he 
would have escaped the treaties for partitioning the Spanish 
monarchy which have been so much objected to, and he would 
have been better able to humble the power of France and to 
secure the happiness of this nation I have reason therefore to 
say that the constitution has now reached its highest perfection. 
The alleged power of corrupting a parliament which sits long, we 
may know to be imaginary from the isjci that King Charles U.'s 
Long Parliament, which at first was called the Pensionary 
Parliament, and was disposed to make him absolute, at last 
became so refractory that he accused it of a design to dethrone 
him, and he abruptly and indignantly dissolved it. Short 
parliaments lead to coixuption. Corruption is not of one 
sort only ; it appears in many shapes. An elector may be 
bribed without giving him money, and members of this House 
may be bribed without getting any place of preferment from the 
Government. K, to please his borough and to secure his next 
election, a member votes against his judgment, is not this 
bribery, and bribery the most degrading and pernicious ? An 
honoorbable gentleman says that septennial parliaments are 
necessary to support falling ministers. Sir, 1 can only say 
that I have been travelling lately in many parts of England, 
and, wherever I have been, I have found the present ministers 
held in high estimation ; insomuch that, when this parliament 
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bas sat out its seyen years, I am convinced that another vill 
be returned for seven years more, equally discerning, loyal, 
independent, and well disposed as the present" 

Mr. Attorney's speech gained him much credit, 
although the victory was chiefly ascribed to Sir Eobert 
Walpole's, — in which he drew such a character of 
Bolingbroke that he made the Whigs ashamed of 
acting under him ; and by which, according to Coxe, 
he drove the disappointed intriguer abroad, in despair 
of ever recovering any ascendancy in England.* 

When Willes had been Attorney General three years, 

the office of Chief Jxustice of the Common 
He is made Pleas fell vacaut, and he accepted it, — far 
^tfe^"**^** from susi)ecting that he was thereby to be 
Common for ever "shelved," but considering that it 

would prove, as it had before done, a stepping- 
stone to the woolsack. He had hardly ^en installed 
in this intermediary dignity when he thought that his 
fondest expectations were to be instantly realised, all 

England being thrown into mourning by the 
ffis dtaip- sudden death of Lord Chancellor Talbot. To 
8SfdS*of" ^^^ unspeakable mortification, although he 
o^ ^bot ^^^ continued in the good graces of the Prime 

Minister, and still played his part in retail- 
ing his old stories to the country squires, adding 
anecdotes of his own adventures, he was never once 
thought of for advancement on this vacancy. Whether 
Sir Robert Walpole dreaded that habits and conversation 
which he could not openly censure — ^for they were very 
congenial to this own — ^might not be quite suitable to 
the grave magistrate who was to be placed in the 
"marble chair" and to preside over the general ad- 
ministration of justice, I know not ; but he immediately 
offered the great seal to Lord Hardwicke, then Chief 

* 9 ParL Hist. 394-479; Ooze's Memoirs of Sir R. Walpole, p. 426 ; LordMahon's 
History, U. 264r-a72. 
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Justice of the King's Bench ; and, upon this grasping 
aspirant trying to make too hard a bargain in demand- 
ing pensions and tellerships, he threatened to go to 
Fazakerley, a professed Tory lawyer and suspected 
Jacobite, saying, as he took out his watch, ** It is now 
twelve o'clock ; if by one you do not agree to my terms, 
— ^by two, Fazakerley will be Lord Keeper, and one of 
the staunchest Whigs in England." The treaty was 
instantly concluded; and very probably there was a 
secret article in it that Willes should not even be 
promoted, as he might naturally expect to be, to the 
office of Chief Justice of the King's Bench ; for Lord 
Hardwicke was jealous of him, hated him, and wished 
to be succeeded by some safe man, like Mr. Justice Lee, 
who never would be formidable as a rival. 

Willes henceforth entirely renounced all intercourse 
with Sir Eob#t Walpole, and entered into a 
political connection with the leaders of op- Hi^'in^^ea 
position, particularly with Lord Carteret. ^2L^"^ 
When the division on the Chippenham elec- 
tion showed that a change of government must in- 
evitably take place, he believed that the Chancellor 
would go out with the Prime Minister, and that his 
own elevation was at hand. But, to the surprise of 
mankind, Pulteney refused to take office himself, and 
consented to the Duke of Newcastle and Lord Hard- 
wicke — whom he had often abused so bitterly — still 
holding their places. 

The only game left to Willes was to try to create 
jealousies between the new section of the Cabinet and 
the old. With this view he strove to stir up Carteret 
to claim the premiership, and to engross all the 
patronage of the Government. But this most accom- 
plished though most flighty statesman, intent on diplo- 
matic negotiations and royal smiles, had no steady 
ambition, and neglected all those smaller cares by which 
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alone party influence can be acquired or retained. On 
one occasion, WiUes calling upon him to apply for an 
appointment, " What is it to me," he cried, 
" who is a judge, and who is a bishop ? It is 
my business to make kings and emperors, and to main^ 
tain the balance of Europe." " Then," answered the 
Chief Justice, " those who want to be judges or bishops 
will apply to those who will condescend to make it 
their business to dispose of judgeships and bishoprics."* 
Willes, in fulfilment of his own prophecy, for some 
time cultivated the Pelhams, but found that they were 
unalterably attached to Lord Hardwictoe; — and then 
he professed himself an adherent of Pitt. In this 
weary round he often sank into low spirits, and the 
sensual gratifications which had soothed his political 
disappointments began sadly to pall upon him. 

At last, the dreams of power, in which alone his 
A J). 1756. imagination now luxuriated, seemed actually 
He is made ftdfilled. In truth, the grand object of hia 
Commis- ambition was placed within his reach, and he 
theGmIt lost it by his own gross mismanagement, so 
^^' that he was left without the consolation of 

complaining of his evil fortune. 

When the Duke of Newcastle and Lord Hardwicke 
were driven to resign, the ministers who, for 
a short time, inadhesively formed the new 
cabinet under the nominal leadership of the Duke of 
Devonshire were favourably inclined to Sir John Willes, 
and adopted him as their principal legal associate, rely- 
ing upon him to counteract the niachinations of the 
VoLPONE, who, he said, had unjustly kept him out of 
the office of Chancellor for twenty years-t But, on 

• Horace Walp. Mem. of Geo. II. i. and hated by the Pelhams, for that very 

147. attachment to their own patron. As 

t "Lord Chief Justice Willes was de- Willes's nature was more open, he re- 
signed for Chancellor. He had been turned their aversion with little reserve, 
raised by Sir Robert Walpole, though He was not wont to disguise any of his 
always browbeaten by haughty Yorke, passions."— Wdlp. Mem. Geo. II. 1. 76. 
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accoimt of the prejudices of the King, who had falsely 
been told that the Chief Justice of the Common Pleas 
had in him as little law as morality, there was a serious 
difficulty in at once conferring upon him the dignity 
to which he aspired. An arrangement was made that. 
the great seal should b^ a short time in commission, 
that he should be first commissioner, and that it should, 
ere long, be transferred to his sole custody, with the 
title of Lord Chancellor, or Lord Keeper, and a peerage. 
Accordingly, on the 19th day of November, 1766, he 
took his seat in the Court of Chancery, and saw the 
mace and the embroidered purse containing the great 
seal lying before him; but he was galled by the 
thought that he enjoyed only divided empire, for Sir 
Sidney Stafford Smythe was on his right Nov. 19, 
hand, and Sir John Eardley Wilmot on his ^^^^• 
left, with co-ordinate authority. 

Lord Chief Commissioner Willes did the business of 
the Court with much ability, and a general expectation 
was entertained that he was to turn out an eminent 
equity judge. He likewise reformed the scandals of his 
domestic establishment, and every obstacle to his ele- 
vation seemed removed. 

The horizon was for a time overcast, on the dismissal 
of Mr. Pitt and the dissolution of the Duke of 
Devonshire's short and ill-concocted govern- chanceiior- 
ment ; but a brighter sunshine irradiated the J^ ^i^^® 
steps of Sir John Willes when the famous JJg°Jf®" 
coalition was completed between Mr. Pitt 
and the Duke of Newcastle. These chiefs, without 
feeling any attachment to him, were both contented, 
for the sake of convenience, that he should be admitted 
into the cabinet, and should be created Lord Chancellor. 
To please the King, they first ofiered the great seal to 
Lord Mansfield, knowing full well that he would decline 
it; and likewise to Sir John Eardley Wilmot, from 
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whom they were sure to receive a similar answer, 
though for very diflferent reasons. The tender was 
then to be made in due form, and with the King's 
express authority, to Sir John Willes ; but his Majesty 
was, as yet, in very ill humour, on account of his 
closet being stormed by the "Great Commoner," and 
he positively declared that no new peerage should then 
. be created. The First Lord Commissioner was much 
nettled by hearing that the great seal had been hawked 
about when he had considered that it was his own 
exclusive property. Further, knowinff how it had been 
declined by all who were regarded as capable of holding 
it, he gave himself very haughty airs, thinking that the 
game was irrevocably in his own hand. Therefore, 
under the disguise of disliking the proffered elevation, 
he talked of the comfort and security of the " cushion 
of the Common Pleas," dwelt upon the sacrifice which 
he was called upon to make, and positively refused to 
accept the great seal unless he had the promise of a 
peerage, which had been given to every Lord Chan- 
cellor and Lord Keeper since Sir Orlando Bridgman in 
the reign of Charles II.* The conference was broken 
up ; but Willes, though very indignant, was perfectly 
confident that his terms must be acceded to, and he re- 
mained at home in the belief that he should speedily 
receive a summons to be sworn as Chancellor, with a 
request to know what title as a baron would be agree- 
able to him.t 

Mr. Pitt, who had secured to himself unlimited power 
to carry on the war according to his own views, and 

* He chose to forget SirNathan Wright arms, and two argonants for his sup- 
in the reigns of Wiliiam III. and Queen porters. Horace Walpole merely says, 
Anne. in his usual epigrammatic s^le, — 

t A story was circulated, but I believe "Willes proposed to be bribed by a 

without any authority, that he had fixed peerage to be at the head of his pro- 

upon the title of Lord Oolohos ; that he fession ; but could not obtain it." (Mem. 

meant to have the Aboo galley for his Geo. II. ii. 226. 
crest, a "fleece or** to be added to his 
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anticipated Ms coming glory, was nnwilliiig to mn the 
risk of qnarrelliiig with the King upon such a paltry 
point as a l^al peerage ; and, instead of making any 
farther effort to gratify Sir John Willee, he offered the 
great seal to Sir Bohert Henley, who, helonging to the 
Leicester Honse party, had hitherto been reckoned an 
enemy, but who was not likely to stand out for con- 
ditions, reasonable or xmreasonable, and who, from his 
very moderate abilities, could never be formidable. 
Henley, who had not expected such an offer from the 
new ministry any more than to be made Archbishop of 
Canterbxiry, joyfally jumped at it, without saying a 
word about peerage, pension, or tellership; and the 
arrangement was completed the very same morning 
that it was first proposed. The Lord Keeper elect then 
thought that he could not do less than announce his 
appointment to the First Lord Commissioner, who had 
the custody of the great seal, and courteously arrange 
•with him as to the convenient time when the bauble 
might be transferred to him. Willes was at his villa, 
walking about in the garden, still chafed by the affi-ont 
which he considered he had received, but still not 
doubting that the proper amendte would be made to him. 
He knew that Henley could not well be the messenger 
for that purpose, but he had not the most distant con- 
ception that his visitor had a personal interest in the 
controversy ; and, without leaving any opening for the 
intended communication, he burst out into a statement 
of his grievances, thus concluding : " Would any man 
of spirit have taken the seals under such 
circumstances? would you, Mr. Attorney?" tweensir 
Henley, thxu3 appealed to, gravely answered, ^a^^*"^ 
" Why, my Lord, I am afraid it is rather too ^^J" 
late to enter into such a discussion, as I have 
now the honour of waiting upon your Lordship to inform 
your Lordship that I have actually accepted them." 
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Poor Willes never held up his head again ;— and he 

V. Sir John received another blow which utterly crushed 

/ SiklJ. 1^^» when Lord Keeper Henley, preparatory 

hearted. ^q jjj^^ ^j-jj^i ^f jjQ^d Ferrers for murder, was, 

without solicitation, created a peer, that he might 

preside on the occasion as Lord Steward. 

The death of George IL, the prelude to so many 
Mardi 21, chaugcs, brought no consolation to the heart- 
1760. broken Chief Justice; for Henley, from his 

long connection with Leicester House, was a personal 
favourite with the new Sovereign, and was not only 
allowed by him to get tipsy after dinner instead of 
holding evening sittings, but was raised to be Lord 
Chancellor from being only Lord Keeper, and was 
created Earl of Northington.* Friends in vain at- 
tempted to soothe the wretched Chief Justice, by re- 
minding him of the vanity of worldly greatness, by 
pointing out to him that he ought to be satisfied witK 
the measure of prosperity he had enjoyed, and by 
advising him, in estimating his success in life, to think 
rather of the many competitors whom he had surpassed 
than of the few who had been enabled to surpass him. 
But he answered in the words of Sir Christopher 
Hatton to Queen Elizabeth, "All will not do: no 
pulleys will draw up a heart cast down." For several 
terms before his death he was unable to go into court. 
He languished till the 15th of December, 1761, when 
Death of ^® expired at his house in Bloomsbury Square, 
Sir John in the 76th year of his age. He was buried 
with his ancestors in the family vault at 
Bishop's Ickington, in Warwickshire. 

I am afraid I may be blamed for neglecting his 
His judicial judicial dccisious, but I cannot discover any 
deciaions. important points which he ruled, although ho 
presided for so long a period in one of the superior 

* Lives of the Chancellors, vol. v. ch. cxl. 
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courts in Westminster Hall. There is said to have 
been very little business in the Court of Common Pleas 
in his time; a circumstance thus accounted for by 
Horace Walpole : — 

** He had great quickness of wit, and a merit that would atone 
for many foibles — ^his severity to, and discouragement of, that 
pest of society, attorneys. Hence his court was deserted by them 
and all the business they could transport carried into Chancery, 
where Yorke's filial piety would not refuse an asylum to his 
father's profession."* 

I believe that, notwithstanding his immoralities, he 
was a sound lawyer, that his administration of justice 
was pure and impartial, and that his fame as a magis- 
trate would have been splendid in proportion to the 
opportunities enjoyed by him of showing his powers 
and acquirements. He either had extraordinary au- 
thority with his jpuimies, or extraordinary discretion in 
yielding to the best opinion propounded by any of 
them and in persuading the others to acquiesce in it. 
A case occurring in which the Court was 
divided, he said, " I think myself unfortunate 
whenever I differ in opinion with any of my brethren : 
however, I have the pleasure to reflect that, in the 
twenty years I have sat here, this is but the third time 
that there has been any difference of opinion between 
any of us." They appear to have been unanimous ever 
after.t 

•Mem. Geo. IT. L 76. This is a an ir^eriortr ddetman'wiihin the mean- 

spiteful allnsion to Lord Hardwicke log of 4 & 5 W. & M. c. 23, s. 10?" The 

having been the son of an attorney. Chief Justice took the liberal side, saying 

But the suggestion that the business — "I am clearly of opinion the legis- 

whidi ought to have come into the lature could never intend that a surgeon 

Common Pleas was done in the Court of is • an inferior tradesman,' or a ' disso- 

Chancery, shows that the memoir-writar lute person ;' although he may sport 

is entitled to very little weight on such without being qualified to kill game." 

a sutjject. But said Bathurst, J.,—" I can never be 

f The case referred to is Buxton v. of opinion that the legislature intended 

Mingay, 3 Wilson, 70, well known and to permit every master of any little 

very distasteful to medical men; the mechanic tradi»to neglect his trade and 

question being, ** whether a surgeon is go a-hunting. I am of opinion that 
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Chief Justice Willes sat along with the other Judges 

on the trial of the rebels at St. Margaret's Hill, South- 

wark ; * but he was not called upon to take any leading 

pnrt, — Lee, Chief Justice of the King's Bench, 

being present; and he had nothing to do 

with any other state prosecutions. 

The most interesting case which ever came before 
him was that of Elizabeth Canning, which 
divided and agitated the country almost as 
much as the Catholic Question or the Eeform Bill in 
more recent times. He very sensibly agreed with the 
His conduct jury, who couvictod her of perjury ; he refused 
ofEH^aJb^th ^®^ ^ ^®w *^^1» ^^^ ^® proposed that she 
C'^^^^g- should be transported beyond the seas for 
seven years. Generally, the Lord Mayor and aldermen, 
who are in the commission at the Old Bailey, implicitly 
submit to the opinion of the judges, as well in awarding 
punishment as in disposing of questions of law ; but, on 
this occasion, Alderman Sir John Barnard moved an 
amendment, ** that the punishment should be only six 
months' imprisonment," when a poU was taken, and the 
sentence proposed by the Chief Justice was carried by a 
majority of eleven (including six judges) against eight 
(who were all aldermen). W illes appears to have con- 
ducted himself on this occasion with firmness, good 
temper, and dignity .t 
He did nothing to wipe off the reproach cast upon the 



every tradesman is ivferior who is not had told of being stolen by a gipsy 

quaZiJiedy and that is the only line we woman, whom she tried to hang for the 

can draw between inferior and superior." purpose of concealing her own elqoe- 

Clive, J., concurred with him. — 1 know ment with a lover, was disproved by the 

not in what category they would have clearest and most irrefragable evidence, 

placed *' an un^tioZi^ed^'ud^e;" but I and bythe wholly contradictory accounts 

should call him *' an inferior tradesman." which the girl herself had given of it, 

* 18 St. Tr. 329. more than half the nation stood up for, 

t 19 St. Tr. 262-694. This is one of and believed in, her innocence; and in- 

the most extraordinary cases of popular numerable pamphlets were published for 

deluidon on record. A^hough the ro- her, as well as against her. 
mantle story which Elizabeth Canning 
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Englisli bar for a contempt of literature ; for he not 
only never wrote a page for the press in prose or 
rhyme, but he did not at all mix with men of letters, 
and his talk was either about law or lewdness. I am 
sorry to say that the accounts handed down to us of his 
private life are lamentably unfavourable as ma private 
far as morality is concerned. Even accord- ^®* 
ding to the low standard which then prevailed, he was 
grossly peccant ; and, however little censorious the age 
might be, his conduct seems to have been severely con- 
demned. Although a married man, with a grown-up 
family, there were violations of decorum under his own 
roof which transpired and gave very general ofiFence. 
Every memoir-writer who notices him gives the follow- 
ing anecdote, which, therefore, I may not omit. A dis- 
senting clergyman, shocked by the rumours which he 
heard of Lord Chief Justice Willes's domestic establish- 
ment, called to remonstrate with him, and, if possible, 
to stir him up to repentance. After some allusions, 
-which, though intelligible enough, the Chief Justice 
pretended not to understand, this dialogue ensued: — 
Minister : " To come to the point, then, my Lord, they 
say that one of your maid-servants is now with child." 
Chief Justice : " What is that to me ?" Minister : " But, 
my Lord, they say that she is with child by your 
Lordship !" Chief Justice : " What is that to you ?"* 

John, his eldest son, sat in several parliaments for 
Aylesbury and Banbury, but gained no dis- his de- 
tinction; and Edward, his second son, who ^cendantB. 
was bred to the bar, although for some time Solicitor- 
General and a Puisne Judge of the King's Bench, was 
of slender intellect, insomuch that once, when pleading 
a cause, and being checked for wandering from the 

* Horace Walpole, who relates the find this Imputation cast upon him hy 

story, says that, in addition to ** an un- any other writer, and it is wholly Incon- 

bounded passion for women," he was sistent with his r^olar application to 

*< notorious for gaming " but I do not business. See Mem. Geo. II., i. 76. 
VOL. UL K 
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subject, lie exclaimed, " I wish that you would remem- 
ber that I am the son of a Chief Justice ;" upon which 
old Mr. Justice Gould answered, with much simplicity, 
*' Oh, we remember your father, but he was a sensible 
man. 

Chief Justice Willes's heirs in the male line have long 
been extinct, but many distinguished persons still 
flourishing are descended from him through females. If 
by good luck he had actually reached the woolsack, this 
descent would have been considered a great honour; 
but it is difficult to say why there should have been 
such a diflference merely from his having pronounced a 
certain number of equitable decrees, good or bad, and 
having been commemorated in several volumes bound 
in calf-skin and entitled " Eeports tempore Lord Chan- 
cellor WiLLES." Had he suspended his claim to a 
peerage, all this glory, by which the eyes of lawyers 
are dazzled, would have been showered down upon 
him. 
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CHAPTER XXIX. 

LIFE OF CHIEF JUSTICE WILMOT. 

WiLMOT, a succeeding Chief Justice of the Common 
Fleas, enjoyed the remarkable distinction of 
being a ktwyer without ambition, and more dwmSteristic 
than once refused the great seal, — ^not from q^^ 
any haggling about the terms on which he i}^. 
should accept it, nor from any dread of its 
precarious tenure, or calculation that he might enjoy 
more power and wealth by remaining in the position 
which he occupied, but from a genuine contempt of 
power and of wealth as well as of titles, and an ardent 
love of leisure, repose, and obscurity. Although he 
certainly was altogether free from the last infirmity of 
noble minds, and of the sin by which the angels fell, we 
may lament that he never displayed those high aspira- 
tions and heroic efforts to be of service to others which 
make ambition virtue. 

John Eardley Wilmot was the second son of Robert 
"Wilmot, a gentleman of respectable family and ^j^ ^^^^ 
moderate fortune in the coimty of Derby, andeduca- 
His mother was daughter and co-heiress of 
Sir Samuel Murrow, a Warwickshire baronet. He was 
bom on the 16th of August, 1709. Having received 
the first rudiments of his education kt a school in Derby, 
he was sent to the free school at Lichfield, under the 
tuition of Mr. Hunter, who is celebrated for having 
flogged seven boys who afterwards sat as judges in the 
superior courts at Westminster at the same time.* 

* Among these, besides Wilmot, were Lord Chancellor Northington, Sir Thomas 

K 2 
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Samuel Johnson, who had likewise been subjected to his 
flagellation, gave this account of him: — "The head 
master was very severe, and wrong-headedly severe. 
He used to beat us unmercifully ; and he woidd beat a 
boy equally for not knowing a thing or for neglecting 
to know it. He would call up a boy and ask him Latin 
for a eandlesticky which the boy could not ex- 
GaJricTiS^ P^ot to be asked. While Hunter was flogging 
^^^'^ his boys unmercifully, he used to say, ' And 
this I do to save you from the gdllowsJ ""f How- 
ever, under such harsh discipline young Wilmot, like 
young Johnson, became an excellent Latin scholar, and 
was imbued with a love of learning. It is remarkable 
that, although they were several years class-fellows at 
Lichfield, there .never seems to have been the slightest 
intercourse between them in after-life ; but the Chief 
Justice used frequently to mention the Lexicographer as 
"a long, lank, lounging boy, whom he distinctly 
remembered to have been punished by Hunter for 
idleness." 

When David Garrick, who was at the same time a 
very little boy in the lowest form, * made his first 
appearance in Goodman's Fields in October, 1741, 
Wilmot went to applaud him, and, having often after- 
wards gone to admire him in his various parts, was pre- 
sent at his last performance at Drury Lane in June, 
1776, when he took a final leave of the stage ; but there 
was no private intimacy between them, notwithstanding 
David's passion for legal dignitaries, which made him 
pride himseK so much upon his friendship with Lord 



Clarke, Master of the BoIIb, Chief Jus- high an opinion of the good effects of 

tice Willes, and Chief Paron Parker, such severity, that when he heard of a 

Lord Mansfield is generally included schoolmaster having abolished flogging, 

in the list ; but he never saw the city he exclaimed, '*' I am afraid that what 

of Lichfield till he had been called to his boys gain at one end they will lose 

the bar. at the other." 
* Boswell, i. 21, 22. Johnson had so 
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Camden and Lord Mansfield.* Tliis was probably Wil- 
mot's femlt, for he was not only afraid of being distin- 
guished himself, but he wished to avoid those who had 
gained distinction. 

After he had been some years under Hunter at Lich- 
field, the better to prepare him for the Uni- ^ ^ ^^^4 
versity, he was removed to Westminster 
School; and here he applied diligently to his books, 
without ever mixing in the amusements of his school- 
fellows. 

He spent the next four years as a recluse student at 
Trinity Hall, Cambridge. His ruling passion was to 
enter the Church, in the hope of obtaining a small 
living, and spending his days in a remote part of the 
kingdom, conversing only with the peasants who might 
be under his pastoral care. His father, however, who 
appreciated his vigorous talents and his solid acquire- 
mentB, would by no means agree to this scheme, and 
insisted on his entering the profession of the law. The 
dutiful son submitted, though reluctantly, and, before 
he left Trinity Hall, was initiated in the Eoman Civil 
Law — a study for which this place of Education has 
been always renowned, and to which he afterwards as- 
cribed his proficiency in the Common Law of England. 

In the meanwhile he kept terms in the Inner Temple, 
and after three years' residence there he was j^ ^^^ 
called to the bar. We are left entirely in HeiscaUed 
ignorance of the plan of study which he pur- *<>*^® *^- 
sued, except that it was solitary ; but we know that, 
without going into an attorney's office, or attending 
much in court, or appearing at the " Eeadings," which 
were still kept up, he rendered himself a con- bhs dread of 
summate jurist. Instead of being vain of his i>emg known 
acquirements, he was earnestly desirous of ^^^^°^ 
concealing them ; as if afraid that the attorneys, hear- 

• Boswell, iii. 336.^ 
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ing of his familiarity with black-letter learning, should 
send him retainers* He was exceedingly snccessful in 
gaining his wishes, and for many years he was allowed 
to remain unmolested. But going the Midland Circuit, 
in spite of all his efforts he had a little business from 
family connections in his own county : avoiding display 
as much as possible, he was on several occasions com- 
pelled to show what there was in him, — ^and by-and-by, 
at the Derby Assizes, he was in every cause. Still he 
contrived to preserve his obscurity in London, till, ar- 
guing some demurrers and new trials in causes from his 
circuit, he was at last betrayed to Westminster Hall as 
a deep lawyer and powerful advocate. 

Sir Dudley Eyder, the Attorney General, thereupon 
appointed him " Treasury Devil ;" and, deriv- 
ing important aid from his services, and 
being very desirous to bring him forward, mentioned 
him to the Lord Chancellor as a man who 
im. might be an ornament to the profession, and 

^D^^T'^to ''^^^^^ ^^® ^*y show himself qualified for the 
^Attorney highest judicial station. In consequence he 
was offered a silk gown. Secretly resolved to 
refuse it, he wished to have some countenance in the 
-gft,_-_ opinion of a friend whom he pretended to 
a Bilk gown, consult, — and to whom, after very clearly dis- 
meniSf*™*^ closing his inclination, he said : " Consider it 
jS^C *nd^a ^^^9 *^^ ^^ ^® what you think of it, for 
seat in par- when I havc oucc hoistcd th6 sail I cannot 
take it down again ; therefore it requires a 

* There was a valued friend of mine» sit there." The retreating attorney was 

now no more, who went the Oxford heard to matter. ** I will have my revenge 

Circuit for years, ixmr pauer U tempts of him." So, the same night, he sent a 

bnt who had a horror, which was well Inief in an important cause to his anta- 

known, of being professionally employed, gonist ; who returned it with a message 

At last he aUronted an attorney by tliat he had been sent for on urgent 

making him, rather unceremoniously, business to London. The frightened bar- 

surrender a place in court when a v&j rister left the assize town early next 

interesting trial was coming on, saying morning, and never again appeared upon 

that ** barristers only were entitled to thedicuit 
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proper consideratioii and digestion in every respect. 
The withdrawing from the eyes of mankind has always 
"been my fovourite wish ; it was the first and will be 
the last of my life." His friend advised him ** to hoist 
the sail, mre of a trade wind ;" but, against all remon- 
strances, he said he would not go within the bar to 
contend with the King's Bench leaders. It was then 
proposed to him that, if he would take the coif, he 
should immediately have the rank of King's Serjeant ; 
the encouraging remark being added, that " in the 
drowsy confines of the Common Pleas he might remain 
without any unpleasant collision or notoriety." But he 
declared his immutable determination ** to live and die 
in a stuff gown."* 

He was once, sorely against his will, obliged to lead 
for the defendant in an action for crim. con, „,|.^„ 

He 18 conn- 

falsely brought against an old schoolfellow, seiforthe 
who insisted on having him tor his counsel. Acnm.o(m, 
As the trial proceeded, he got over his nervous- ^"^ 
ness, and delivered an excellent address, which carried 
the verdict. The parties living near Lichfield, David 
Garrick took a lively interest in the result, and attended 
in court, planting himself in a snug comer where he 
expected to remain unobserved. The following is the 
account he delivered of the performance of his old 
schoolfellow : — 

'* There appeared much contradiction and confusion in the evi- 
dence given by the witnesses, till at length rose Mr. Wilmot, who 
immediately explained the whole in so clear and animated a man- 
ner as to charm as well as inform every one who heard him. I 
was delighted with the wit and sprightliness with which he un- 
ravelled the affair, — pluming myself upon being quite private 
and unnoticed in so great a crowd, and little thinking that I 
should be soon brought upon the stage myself. But 
the counsel, having developed the plot which had ^^' 
been laid against his client, observed, *• In short, gentlemen of the 

* Some aoooonts say that he called he repeated the text "Beat! sunt qui 
ibte his Douno, and that, like Babelais, moriimtnr in Domino." 
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Jury, it IS nothing more than the story of The Intriguing 
Chambermaid and The Lying Valet,''* And, immediately 
casting his sparkling eye npon me in my retired corner, in a 
moment he drew the notice of the whole Court upon me, and I 
thought I should have sunk into the earth." 

Horace Walpole relates, that, appearing at the bar of 
the House of Commons as counsel in the Wareham 
election, he was reprimanded by Pitt, who said that, 
" he brought with him the pertness of his profession ;" 
and that, being prevented by the Speaker from replying 
in his own vindication, he threw down his brief, and 
declared that "he never would plead there again." f 
But I doubt whether Wilmot ever was in this line of 
practice, and I am convinced that he was not the man 
to wish to gain Sclat by such a conflict. 

We certainly know that he had the opportunity of 
revenge if he felt injured, but that he declined it. An 
offer was made to him of a seat in the House of Com- 
mons free of expense. Such a lucky chance— although 
lawyers, when Queen Mab gallops over their fingers, 
dream of it still more than of fees — he despised. He 
equally disliked the notion of making a speech either 
as a patriot or as a courtier : he might have remained 
silent in the House, but he foresaw that his health 
would be proposed as one of the members for the 
county, and that wherever he appeared he would be 
asked for a frank. The notion suggested to him that 
parliament might speedily make him a law officer of 
the Crown, filled him with consternation. 

For ever to avoid all such perils and solicitations, 
Aj>. 11U, he now took the decisive step of abandoning 
StoSlT" Westminster Hall altogether, and settling in 
«>^>^y " * ^^ native county as a provincial counsel, — 
counsel. which as he had been disappointed in his 
wish of being a country curate or vicar, offered him 

* These two farces, written bj Qarrtck, were then acting with great apphraae. 
f Mem. Geo. 11^ il. 107. 
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the prospect of almost equal seclusion. His father had 
left him a small patrimony, producing some hundreds 
a year; and he had married Sarah, the daughter of 
Thomas Eivett, Esq., of Derby, afterwards represen- 
tative of that borough in parliament, with whom he 
had received a small portion yielding a few hundreds 
more.* Accordingly, he sold his chambers, took a 
house in Derby, and settled there with his family, 
never more expecting to see persons of more worship than 
the mayor of the town, or churchwardens who might 
come to consult him respecting the settlement of a 
pauper. 

Near a twelvemonth passed over him and found him 
contented and happy in this retreat, — when, a.d. nss. 
one fine spring morning, he received ofi&cial ^int^^' 
information that his Majesty had been pleased f^j^^of the 
to appoint him a justice to hold Pleas before King's Bench. 
his Majesty himself— or, in other words a Puisne Judge 
of the Court of King's Bench. This had been preceded 
by a rumour, which had reached Derby, that such an 
appointment was in contemplation; but this rumour 
he had wholly disregarded, as he not only never had 
solicited the appointment, but he had never been 
consulted about it, and it had neyer entered his 
imagination. 

At first he declared that nothing should induce him 
again to revisit the Smoke and noise of London, — ^but 
being told that, independently of all consideration of his 
increasing family, ij was his duty to submit himself to 
the King's pleasure and to serve the public according 
to the best of his ability, he consented to allow the pro- 
posed honour to be thrust upon him. This was the doing 

* This marriage toolp^plaice in April, wife whose character yoa approve : 'tis 

1743, when the venerable Hough, Bishop an argument of his good sense that he 

of Worcester, then ninety-two years of looks not after money in the first place ; 

age, writing to an aunt of the future for, if God gives him life and tiealth, he 

Chief Justice, says— * I am much pleased cannot fiidl of making his fortune." 
that Mr. Eardley Wllmot has chosen a 
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of Sir Dudley Eyder, now Chief Justice of the King's 
Bench, who, on the vacancy occasioned by the death of 
Sir Martin Wright, was anxious to have by his side 
his old Devil, in whom he so much confided. Accord- 
ingly, in Hilary Term, 1756, Wilmot, having been 
called Serjeant, and knighted, took his seat as one of 
the Judges of the Court of King's Bench. 

The appointment, although grumbled at by some 
pert practitioners who thought they were slighted by 
being passed over, was soon justified by the admirable 
manner in which the new Judge performed his duties. 
As unostentatious as ever, he still strove to shrink 
from observation ; but, at times, he, in spite of himself 
(as it were), delivered pithy and luminous judgments, 
— and often it was observed that, by a* hint, a whisper, 
or a look he guided his brother judges — insomuch 
that, like one of his predecessors, he was compared to 
the helm which, itself unseen, silently keeps the vessel 
in her right course. 

Not insensible to the respect which he created and 
the service he rendered, he was nearly reconciled to 
his new mode of life, when he was thrown into deep 
distress by the sudden death of his friend Lord Chief 
Justice Eyder while a patent was passing for en- 
nobling him. 

A judicial crisis followed which lasted some months ; 
Mr. Murray, the Attorney General, claiming 
' * the office of Chief Justice and the Duke of 
Newcastle trying, by solicitations and bribes, to keep 
him in the House of Commons. During this inter- 
regnum Sir Eardley Wilmot wished earnestly that he 
were again a provincial counsel in his small house at 
Derby, laying down the law to parish officers ; for he 
was obliged often to take the lead in the Court of 
King's Bench, and gaining great credit, notwithstand- 
ing his desire to be quiet, a rumour was spread which 
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reached him, that if Murray could be prevailed upon to 
forego his claim he himself was to be promoted to be 
Chief Justice. The two senior puisnies were Sir 
Thomas Denison and Sir Michael Foster, and they, 
though respectable men, were nearly disabled by age 
and infirmity. 

To Wilmot's unspeakable relief, Murray prevailed, 
and, under the title of Lord Mansfield, took 
his place as Chief Justice of the Court of * * ' 
Eing*8 Bench. These two profound lawyers and 
accomplished scholars, although of essentially difierent 
temperament, always cordially co-operated in the dis- 
charge of their judicial duties ; and Wilmot, instead of 
feeling any envy, was delighted that he was at liberty 
to act a very subordinate part. 

He had soon to encounter anew the perils of promo- 
tion. On the resignation of Lord Hardwicke, the great 
seal was put into commission, and he was 
named as a commissioner along with Lord Cummis- 
Chief Justice Willes and Sidney Stafford g^?^^ 
Smythe. He had never drawn a bill or ^^J^-^^* 
answer m Chancery m his life, — ^but he was 
intimately acquainted with the Civil Law, and had 
scientifically studied every branch of English jurispru- 
dence. All other cares being laid aside, he now devoted 
himself to Equity; and the old draughtsmen were 
obliged to acknowledge that, considering his defective 
training, he seemed to have by intuition a wonderfully 
correct notion of it. The rest of the profession and 
the public gave him unqualified praise, and a general 
expectation was entertained that he would soon be 
appointed Lord Chancellor or Lord Keeper, for he was 
not only much handier in dealing with the cases which 
came before the commissioners than either of his col- 
leagues, but he was considered fitter for the office than 
Henley the Attorney General, or any one else who could 
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pretend to it. Frightened out of his wits by the 
apprehension of the much coveted bauble being ofTered 
to him, he thus wrote to hia brother, Sir Kobert 
Wilmot:— 

•* The acting junior of the commission is a spectre I started at, 
but the sustaining the office alone I must and will refuse at all 
events. I will not give up the peace of my mind to any earthly 
consideration whatever. Bread and water are nectar and ambrosia 
when contrasted with the supremacy of a court of justice." 

For this turn there was not any serious ground for 
His first re- *^® alarm, for the promotion was only slightly 
oJI^^^ proposed to him, and his refusal of it was 
June 30, easily acquiesced in. Political convenience 
^^*'' prevailed over a strict consideration of the 

good of the suitors, and, — Chief Justice WiUes having 
ruined himself by standing out for a peerage, — ^to please 
the Leicester House party, the great seal was delivered 
to Sir Kobert Henley, afterwards created Earl of 
Noiihington, 

The ex-commissioner gladly returned to the King's 
Bench, resolved never again, either jointly with others 
or singly, to touch the " pestiferous piece of metal."* 

For ten years he went on as a Puisne Judge of the 
King's Bench, only longing for some situation in which 
he might be less subject to public gaze. On one occa- 
sion, while presiding at the Worcester Assizes, 
mi. " he had very nearly been released from all 
^ewS?^** dread of further promotion in this world, 
oester The following letter to his wife gives the par- 

ticulars of his danger and escape : — 

"I send this by express, on purpose to prevent your being 
frightened, in consequence of a most terrible accident at this place. 
Between two and three, as we were trying causes, a stack of 
chimneys blew upon the top of that part of the hall where I was 
sitting, and beat the roof down upon us ; but, as I sat up close 
to the wall, 1 have escaped without the least hurt When 1 saw 
* Oeacripttaii of the great seal Iqr Lord Keeper OuUfotd. 
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it begin to yield ftnd open, I despaired of my own life and the 
lives of all within the compass of the roof. Mr. John Lawes is 
killed, and the attorney in the cause which was trying is killed, 
and I am afraid some others : there were many wounded and 
bruised. It was the most frightful scene I ever beheld. I was 
just beginning to sum up the evidence, in the cause which was 
trying, to the jury, and intending to go immediately after I had 
finished. Most of the coimsel were gone, and they who remained 
in court are very little hurt, though they seemed to be in the 
place of greatest danger. If I am thus miraculously preserved 
for any good purpose, I rejoice at the event, and both you and 
the little ones will have reason to join with me in returning 
God thanks for this signal deliverance : but if I have escaped to 
lose either my honour or my virtue, I shall think, and youought 
all to concur with me in thinking, that the escape is my greatest 
misfortune. 

" I desire you will communicate this to my friends, lest the 
news of such a tragedy, which fame always magnifies, should 
effect them with fears for me. 

" Two of the jurymen who were trying the cause are killed, 
and they are carrying dead and wounded bodies out of the ruins 
still." 

In another letter he says, " It was an image of the last day, 
when there shall be no distinction of persons, for my robes did 
not make way for me. I believe an earthquake arose in the 
minds of most people, and there was an apprehension of the fall 
of the whole halL" 

His safety is supposed to have been entirely owing 
to his presence of mind, which induced him to remain 
composedly in his place till the confusion was over — 
a circumstance which, with his usual modesty, he 
suppresses. 

He twice attempted, ineffectually, to exchange his 
present office for that of Chief Justice of ^^^.^^^^ 
Chester, which was of less emolument, but to him to 
would have withdrawn him entirely from cwef jua- 
London; so careless was he of present ap- {^^o^" 
plause, or of the fame to be acquired as a ^^®"- 
great magistrate. 

Afterwards, to the surprise of aU who knew him, 
he did accept a distinguished " supremacy '* in West- 
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minster Hall ; but he truly said that ** this was under 
duress,^* On the formation of the first Eockingham 
administration, when Lord Camden became Chancellor 
he resolved to have Sir Eardley Wilmot to succeed him 
as Chief Justice of the Common Pleas. A rumour of 
this promotion having reached the person so selected 
as the worthiest, he wrote to his brother. Sir Eobert — 
" Is it not possible for you to divert a measure which 
will be so injurious to my peace if accepted, and so 
much censured if refused ?" But he received no comfort 
from the following answer : — 

** The curtain is now drawn up ; the actors are coming on the 
stage, I understand you have a part which, though not 
L^r^om ^P^^ ^^'^ choice, has been assigned to you in so dis- 
his brother tinguished, so honourable a manner that you certainly 
to persuade ought, and gratefully, to accept it 'Tis a duty which 
him to accept, y^^ owe to the King, to your friends, to your family, 
to yourself ; and the duty required is neither hard nor unprofitable. 
Lord Camden claims the sole merit of your advancement ; Lord 
Shelbume's friendship for you may have had its weight ; Lord 
Northington has likewise, probably, promoted the measure. 
Their motive is, your eminent abilities in your profession, your 
extensive knowledge, your acute and deep penetration, your sound 
judgment, your principles in fovour of uberty, your unspotted 
character, and your being in every respect the most fit and 
proper person for that station. I am clearly of opinion that 
your remove to the Common Pleas will be a fortunate and happy 
event. You will, at all events, be a permanent pillar, though the 
new ministry, as it probably will, topple down. Every mortal 
says how honourable it is for you to have no competitor. The 
whole town seems interested and pleased with the event, and the 
hopes of mankind would be disappointed if you rejected the public 
voice. You shall have free scope to write, or talk, or scold as 
much as you please to me. Sit but serene in your Chief Seat, 
and out of it you shall rage like Boreas." 

But when Lord Camden's letter reached Sir Eardley, 
announcing that the King had graciously appointed 
him Chief Justice of the Common Pleas, his horror of 
promotion returned in full force. He was then on the 
Western Circuit; and he showed to Mr. Justice Yates, 
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his brother judge, a letter he had written to refuse, 
with all respect and gratitude, the honour intended 
for him. This sensible and warm-hearted „ . 

, , , How ne 

man, having in vain used many arguments became a 
to combat his resolution, at last made a little tioe by 
impression by urging that, as the Common ^"'^• 
Pleas had no criminal jurisdiction, and no state trials, 
a Chief there might be quieter and less observed than 
a Puisne in the King's Bench — ^where Wilkes's out- 
lawry was agitated, and " libel " was the staple com- 
modity. He then, with his own hand, wrote a letter of 
acceptance, addressed to the Chancellor in Wilmot's 
name, and by gentle force induced him to sign it. 

At the end of the circuit the new Chief Justice was 
sworn in as Chief Justice of the Common Pleas, and 
received the following congratulatory epistle from the 
friend whose duress had compelled him to suffer this 
elevation : — 

"Clifton, Aug. 30, 1766. 

" My dear Lord Chief Justice, — I have now the satisfaction of 
addressing my Mend by the title I so ardently wished ^^ 
him ; and, blessed as you are with the liveliest feelings gratuii^ott^' 
of a friendly heart (one of the greatest blessings that from Mr. 
man can enjoy), don't you envy me the joy I feel y^? 
from this event? 1 should, indeed, have been 
heartily chagrined if you had missed it ; and, had the fault been 
your own, should have thought you exceedingly blamable. My 
casuistry would then have been staggered indeed, and would have 
found it a difiQcult point to excuse you. But now it is quite at 
peace and entirely satisfied. You do me great honour in rating it 
so high, and I am sure you speak from the heart. It is the pri- 
vilege of friendship to commend, without the least suspicion of 
compliment ; and I shall ever receive any approbation of yours 
with superior satisfaction. But no man breathing can have a 
surer guide or a higher sanction for his conduct than my friend's 
own excellent heart Of this the very scruple you raised would 
alone have convinced me if I had no other proofs. I have not the 
least doubt that you will find your new seat as easy as you can 
wish, and aU your coadjutors perfectly satisfied. There is but 
<Hie of them that could entertain any thoughts of the same place 
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for himself; and as he knows that in the present arrangement he 
had net the least chance of it, I dare say he will be pleased to see 
it so filled. And as to the rest of the profession, I can affirm 
with confidence (for you know I have but lately left the bar, 
where I had a general acquaintance with the sentiments of the 
Hall), that no man's promotion would have given so universal 
satisfaction as yours. I repeat this to you because it certainly 
must give you pleasure. Success is never more pleasing than 
when it is gained with honour and attended with a general good 
will. It will rejoice me highly to shake your hand before I go north- 
wards ; and if I knew what day you would be at Bath, I would 
give you the meeting there. I long to hear a particular detail of 
everything that has passed. 

"Your most affectionate friend, 

"J.Yatbs." 

Nauseated by the formal and fulsome letters addressed 
to him on this occasion, he was much pleased with the 
following from the celebrated "Commentator on the 
Laws of England," with whom he had always been on 
terms of familiarity and friendship, and who had him- 
self fair pretensions to the promotion : — 

"My Lord,'^Among the many congratulations you receive 
upon a promotion whidi everybody is pleased with, 
j^dfiM ®^®^ ^ these times of division, there are none more 

Bia^Ltone. sincere than those which come from your Lordship's 
acquaintance, who have an opportunity of contem- 
plating your private as well as public character. As your Lord- 
ship has been pleased to honour me with that advantage in a 
degree that has laid infinite obligations upon me, you will 
believe that it is with real pleasure I felicitate both your 
Lordship and Westminster Hall on an event that does honour to 
both. 

" I am, &C., 

" W. Blaokstone." 

The prospect held out to him of « quiet life in the 
Common Pleas was realized, and he^t>i! : inued to repose 
npon the " cushion " there without anything to disturb 
him till the terrible ministerial crisis in the beginning 
of the year 1770. Lord Chatham having then unexpec- 
tedly reappearednpon the stage, Lord Camden's dismissal 
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was only deferred till Bome lawyer of decent charac- 
ter could be prevailed upon to consent to be bis 
successor. 

The first attempt was made upon Wilmot ; and, as 
be happened to be in attendance in the House ^^ ^^ 
of Lords, the Duke of Grafton, little dreading refusesthe 
a rebuff, came up to him, and, pointing to 
the great seal, said, " There it is, Sir Eardley ; you shall 
have it in your possession to-morrow." Sir Elardley 
shook his head and begged to be excused. The conse- 
quence was, the pressure upon Charles Yorke, to 
which that unhappy man fatally yielded. Immediately 
after his sudden death, the offer was repeated to Wil- 
mot, with any peerage, pension and reversion he might 
be pleased to name ; but he was immovable, and the 
great seal was given in commission to Sir Sidney 
Stafford Smythe, Sir Richard Aston, and the Honour- 
able Henry Bathurst, afterwards Lord Apsley. 

In the beginning of the following year. Lord North 
havin&c become Prime Minister, before com- 

Jau 21 1770 

mitting the clavia regni to the incompetent 
hands of Bathurst, made another vigorous effort upon 
Wilmot, but found him still preferring quiet to the 
first place in his profession, to great wealth, to here- 
ditary honours for his family, and to the opportunity 
of making an historical name for himself. Bathurst 
was, in consequence, appointed; and the sarcasm was 
elicited, that " what the three Lords Commissioners 
had been unable to do, was now to be done by the most 
incompetent of the three." 

To avoid all further solicitation, Wilmot resolved to 
resign his office, making infirm health the He resigns 
irround for his retirement. He had fretted Justiceship. 

• Dec 29 

himself into a temporary indisposition, during 

which he had got other judges to sit for him. Thus he 

addressed Lord Hardwicke : — 

VOL. m. L 
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*< My health necessitates my retreat from public business ; and 
all that I ask of his Majesty is, that he will be graciously pleased 
to accept my resignation, for I have observed that it may be com- 
municated to the King in the most humble manner from me that 
I do not wish or mean to be an incumbrance to his Majesty by 
any provision out of his civil list. I would much rather resiga 
without any remuneration at all. I hate and detest pensions, 
and living upon the public like an alnis-man.*' 

By the special intervention of the King himself, a 
retired allowance was settled npon him; and in 
January, 1776, his resignation was accepted. 

He survived above twenty years. That he might do 
179*0^*'^ something for the public money which he 
wiimot received, he long continued to hear appeals 
moit. in the Privy Council ; but the infirmities of 

age pressing upon him, he afterwards entirely devoted 
himself to the duties and enjoyments of private life. 
His principal occupation in retirement was superin- 
tending the education of his younger children. Thus 
he wrote to a boy of fifteen : — 

" Second my endeavours to cultivate your mind and to impreg^ 
nate it with the principles of honour and truth which constitute a 
gentleman. These I received in the utmost purity from my own 
father, and will transmit to you and to your brothers unsullied. 
However fortune may exalt or depress you, the consciousness of 
having always acted upon these principles will give you the only 
perfect happiness that is to be found in this world. But, above all 
things, remember your duty to God, for without his blessing my 
love and affection for you will be as ineffectual to promote your 
happiness here as hereafter; and whether my heart be full of joy 
or of grief, it will always beat uniformly with unremitting wishes 
that all my children may be more distinguished for their goodness 
than their greatness." 

He lived to see the sixth age shift 

** Into the lean and slippered pantaloon,*' 

of which he gives the following description, almost as 
melancholy as that of our immortal dramatist: — "I 
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thonglit yon wotdd be glad to see, under my own hand, 
that I eocist both in body and mind ; bnt I can neither 
go nor stand, nor eat, nor sleep." His family and his 
friends had even to witness the sad spectacle of his 
passing through the 

.... "Last scene of all. 
That ends this strange eyeatftil history, 
. . second childishness and mere oblivion." 

From this he :was released on the 6th of Febuary, 
1792, when he had reached his eighty- His death, 
second year. His remains were interred in the parish 
church of BerksweU in Warwickshire, where a 
monument has been erected to his memory, which, 
according to his own directions, only gives the dates 
of his birth, of his death, and of the memorable events 
of his life. 

The impartial biographer must say, that although 
Sir Eardley Wilmot never shone as an orator, a his judicial 
statesman, or an author, he is to be placed in a ci»wc*«r- 
very high rank in the order of Judges. Beyond the 
common qualities of patience and purity, he had an 
extraordinary store of juridical knowledge ; he saw with 
celerity the questions of law upon which the decision 
of each case depended, and he disposed of these not only 
with perfect accuracy but with wonderful copiousness of 
illustration. He was not fortunate in his reporters. 
Burrow and Wilson ; — but his son has published, from 
his own MSS., several of his judgments, which are very 
honotirable to his memory. I can only give a few short 
specimens of his manner. 

An action upon the case was brought for maliciously 
writing and publishing a libel upon the plaintiflF in the 
following words, imputing to him that he was infected 
with a loathsome disease : — 

*' Old Vllliers, so strong of brimstone yon smell, 
As if not long since yon had got oat of hell/' 

L 2 
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After a verdict for the plaintiff, a motion was made in 
Actionable *^®8* of judgment by Serjeant Bnrland, who 
toj^ in argued that the words were not actionable ; 
a person baa that the itch is a distemper to which every 
femily is liable ; that to have it. is no crime ; 
nor does it bring any disgrace upon a man, for it may 
be innocently caught or taken by infection ; — that the 
small-pox and a putrid fever are worse disorders, yet no 
action would lie for saying that a person was ill of 
either of them. 

Wilmot, C. J. ; " I think this is a libel for which an action 
well lies. If any one maliciously publishes anything in writing 
concerning another which renders him ridiculous or tends to 
hinder mankind from associating with him, he is injured, and 
may have a reoompence in damages. I see no difference between 
this case and saying that a man has the leprosy or the plague, for 
which it is admitted that an action lies. A writ may issue to the 
sheriff to remove him without delay ckd locum aditartum ad hahi" 
tandum ibidem, proui morisest, neper communem conversationem 
suam liominibua dampnum vd periculum eveniet quovismodo. 
Nobody will eat, drink, or have any intercourse with a person 
who has the itch and stinks of brimstone. Therefore I think 
this libel actionable, and that judgment must be for the plain* 
tiff." ♦ 

In an action on a policy of insurance on a malthouso 
Meaning, in bumt down by rioters, who, trying to reduce 
"SwS^ed' *^® price of provisions, for some time had 
power." possession of the town in which the insured 
building stood, — a question arose whether the insurance 
office was exempted from liability by an exception in 
the policy of all fires which might happen by " any 
invasion, foreign enemy, or any military or wwnped 
power whatsoever, 

Wilmot, C, J: "I am of opinion that the firing of the malt- 
house by the mob is not a fire by any usurped power within the 
meaning of the exception. Policies of insurance, like other deeds 
and instruments which evidence the agreements of men with one 

* 2 Wilson, 463; FiZltert t. JfotaZey. 
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another, most be construed according to the true intent and mean- 
ing of the parties who make them. To find out this intention 19 
often very difficult ; for when agreements are committed to writing 
all extrinsic evidence of intention is shut out ; and words being 
the only marks of that intention it happens that sometimes from 
the imperfection and poverty of language, and sometimes from 
the barbarous and inaccurate application of it, much doubt arises 
with respect to the ideas which the parties denote by the words 
they employ to express them. * Usurped power ' are two equi- 
vocal words which perplex this question, and, under such a 
difficulty, judges have no other clue to lead them out of the maze 
but to consider the import of the accompanying words, to take 
into consideration the general scope and design as well as the 
particular sentence in which the words occur. Above all things 
the popular and ordinary use of the words must be attended 
to. Usage is the master key which unlocks the meaning of 
words : — 

*' 'Quem penes ubitriam est et Jna et nonna loqnendi/ " 

Having explained very copiously the nature of the fires by in- 
vasion, foreign enemies, and military operations, for which the 
insurers were not to be answerable, he thus proceeds : — ^** In my 
opinion there is a prodigious difference between mobs and armies. 
The laws executed with spirit will always suppress ts mob : the 
magistrates did with ease in this case. The undaunted courage of 
an individual, or the personal appearance of a man of credit and 
reputation, disperses or assuages these fevers of the people. Our 
own experience, as well as history, shows it according to ik&t 
beautiful simile of Virgil :— 

** * Ae, velati nutgno in populo quam anpe ooorta eet 
Sedltio, iffivitqae animis ignobile vulgui; 
Jamque fEU^es et saza volant ; ftiror anna ministrat : 
Tom, pietate graven et meritis d forte vinun quern 
Gonepexdre, silent, arrectisqae aribns adstant: 
nie regit cUotis animos, et pectora mnlcet.' 

Suppose a mob fire a house before they disperse, all hands are 
instantly employed to extinguish it ; but neither the courage nor 
character of individuals can silence the thunder of cannon or 
prevent the bursting of bombs. To indemnify against the effect of 
rebellion and civil war may be too perilous an undertaking ; but 
there seems no reason why an indemnity should not be promised 
against fires raised by a mob. These, though they may be the 
ruin of individuals, are not likely to occasion a loss beyond the 
means of a wealthy insurance company.'' 
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One Puisne was of a contrary opinion — ^bnt the two 
others agreeing with the CMef Justice, there was 
judgment for the plaintiff, and the rule here laid down 
has been acted upon ever since.* 

Sitting in the Exchequer Chamber, the question 
Qa. whether Came before him whether a lady could main- 

an action lies > • > • • . ,t 

by a lady tain an action against a gentleman upon a 
Jg^Jfjj^jn ^66^ ^y which he covenanted that he would 
aoovenant to j^Qt marry any other but her, under a penalty 

Se^ther. of lOOOZ. 

Wtlmot (7. J, : " Upon the first view of the question the maxim 
cited at the bar, volenti rum. fit injuriay seems to favour such a 
covenant ; every man has a right disponere de suo jure ; and as 
the law does not oblige anybody to marry, and leaves a free 
agency in that respect to every member of the community, it is not 
an agreement to omit what the law commands, but an agreement 
to omit what the law leaves to every man's choice to omit if he 
pleases. Besides obligations which are the subject of an action, 
every member of civil society is under a variety of moral obli- 
gations which municipal laws do not enforce ; but which the law 
of nature, the law of God, calls upon him to perform. Gratitude^ 
charity and all parental and filial duties beyond mere main- 
tenance ; friendship, beneficence in all its various branches, and 
many more which might be named, are duties of perpetual, though 
imperfect, obligaMon ; and I cannot name a greater than matri- 
mony, being one of the first commands given by God to man- 
kind after the creation, repeated again after the deluge, and ever 
since echoed by the voice of nature to all mankind. For the 
precept of multiplication has been always expounded by the civi- 
lised part of the world to mean multiplication by the medium of 
matrimony ; and there cannot be a duty of greater importance to 
society, because it not only strengthens, preserves, and perpetuates 
it, but the peace, order, and decency of society depend upon pro- 
tecting and encouraging it. The point therefore to be considered 
is, whether a covenant to omit such a duty ought to be enforced in 
foro civUi f The writers upon the law of nature consider con- 
tracts to omit such duties as void ; nay, they consider an oath to 
perform them as not obligatory.! WUl the law of this country, 
the perfection of human reason, enforce such a contract ? Is a 
covenant to omit moral duties, which, for the exercise of our 

* Drinhwaier v. BoyaH Enckangtt WQm. Op. 282. 
t GroUas* Ub. U.eap. 13, s. 67. 
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virtues, are left to our free choice, tlie proper subject-matter of an 
action ? To entertain an action for the breach of such contracts, 
would be setting the laws of God and man at variance with one 
another. The celibacy of ecclesiastics, whether secular or 
religious, was a weed of the common law, erroneously tolerated 
by the common law and totally extirpated at the Reformation* 
The case of the fellows of colleges depends upon the will of the 
founder : there is a succession in colleges : it is only a temjJorary 
restraint on a few in seminaries of learning, which are not proper 
places for the reception of wives and children." After examining 
a vast number, he concludes by announcing the unanimous 
opinion of the Ck)urt that the deed turn void,* 

As the Organ of the Common Law Judges, Wilmot 
declared their opinion in the House of Lords in the 
famous case of John Wilkes, on the question whether, 
the office of Attorney General being vacant, the 
Solidtor General may file an ex officio information for 
'a Hbel? 

" By our' constitution," said he, " the King is intrusted with 
the prosecution of all crimes which disturb the peace ^^^^ ^f^^^ 
and order of society. He sustains the person of the Solicitor 
whole community for the resenting and punishing of ^°^7of ° 
all offences which affect the community; and for Attorney 
that reason all proceedings ad vindidam et pcenam OcDerai is 
are called in the law *the pleas or suits of the ^**^*- 
Crown.' In capital crimes these suits of the Crown must be 
founded upon the accusation of a grand jury ; but in all inferior 
crimes an information by the King is equivalent to the accusation 
of a grand jury. He employs an officer to file the information in 
his name ; but the accusation is the act of the King, the great 
constitutional guardian of the public peace. The arguing that 
the Attorney General only, and no other officer, was intrusted 
by the constitution to sue ibr the King either civilly or criminally, 
is a fundamental mistake. The Attorney General is intrusted 
by the King and not by the constitution ; it is the King who is 
intrusted by the constitution." He then gives an antiquarian 
history of the office of Attorney General, showing how by the 
will of the sovereign it had gradually acquired its present dignity, 

• Law V. Peert, Wllm. Op. 364. and the instmnient being under eeal, 

Tamen qtuertttor the oovenaot was sub- there was no necessity for a reciprocal 

etantiaUy a mere promise to marry the obligation, or any other consideration, 

plaintiff or pay her a snm of money, and being expressed on the face of it. 
therefore not in restraint of marriage; 
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and then proves that the Solicitor General has oo-ordiDate 
authority : — '* The Solicitor General is the Seeundariua 
AUomatuB ; and as the Courts take notice judicially of the AU 
tomey General when there is one, they take notice of the Solicitor 
General as standing in his place when there is none. He is a 
known and sworn officer of the Crown as much as the Attorney ; 
and, in the vacancy of that office, does every act and executes 
every branch of it. When the Attorney dies or is removed, 
must the great criminal jurisdiction of this kingdom, in his 
department, he suspended till another is appointed? Where is 
it to be found that in this interval the noblest branch of the 
King's regal office becomes inactive, and the subject's right ta 
protection is in abeyance T He then cites manv precedents in 
supp(^ of tills opinion, — upon which the judgment agahist 
Wilkes was affirmed.* 

I shall, further, only give a short extract from a judg- 
Poweroftho iJ^^i^* ^^^^^ ^® ^^^ vmtten, but which was 
superior not delivered, in a case in which there was . 
^^inish a summary application to the Court of King^s 
contempts, g^^^^j^ ^^^ ^^ attachment against a bookseller 
who had published a pamphlet reflecting severely on 
Lord Mansfield and the other Judges of the court for 
their conduct in libel prosecutions instituted by the 
Crown. The doctrine he lays down, that, by the law of 
the land, courts may punish in a summary manner for 
contempt^ instead of waiting for an indictment to be 
tried by a jury, is highly important, as it applies 
equally to the privilege of the two Houses of Parlia- 
ment to follow a similar course : — 

" ITie power which the courts in Westminster Hall have of 
vindicating their own authority is coeval with their first founda- 
tion and institution ; it is a necessary incident to every court of 
justice, whether of record or not, to fine and imprison for a 
contempt acted in the face of the Court; and the issuing of 
attachments by the supreme Court of Justice in Westminster 
Hall for contempts out of court stands on the same immemorial 
usage which supports the whole fabric of the common law ; it 
is as much the lex terrcBy and within the exception of Magna 
Charta, as the issuing of any other legal process whatsoever. I 

* WiUeu Y, The King, Wnm. Op. S22, 
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bave examined very carefully to see if I oould find out any 
yeetiges of its introduction, but can find none. It is as ancient 
as any other part of the common law ; there is no priority or 
posteriority to be found about it ; it cannot, therefore, be said 
to invade the cconmon law; it acts in alliance and friendly 
conjimction with every other provision which the wisdom of our 
ancestors has established for the general good of society. Truth 
compels me to say that the mode of proceeding by attachment 
stands upon the very same foundation as trial by jury ; it is a 
constitutional remedy in particular cases, and the judges in 
those cases are as much bound to give an activity to this 
part of the law as to any other."* 

Sir Eardley A\'ilmot seems to have been venerated in 
bis own time. He is spoken of with harsh- gj^^j^^^ 
ness only by Horace Walpole, who, prejudiced chirf Justice 
against him (as is supposed) by party ma- Horace 
lignity, after observing that " he was much ^*^P**^®* 
attached to Legge," adds, " He loved hunting and wine, 
and not his profession.'* But, as Wilmot was certainly 
dull, though of a solid understanding, the noble and 
fashionable memoir-writer could never have been in 
his company, and could have known very little about 
him, for he describes him as " a man of great vivacity of 
parts." He rarely indulged in wine, and " ca9e hunting " 
was the only sport in which he took delight, "f 

The following character of him is drawn chanusurof 
by his son, which, though coloured by pious wlinjouS^ 
partiality, presents a striking likeness : — ^* **"** 

** His person was of the middle size ; his countenance of a 
commanding and dignified aspect; his eye particularly lively 
and animated, tempered with great sweetness and benignity. 
His knowledge was extensive and profound, and, perhaps, nothing 

* Rem Y. JUnumd, Wilm. Op. 243. In in sadi a case,— tf « prosecution for « 

coDBequence of the resignation of Sir libel on Judges be necesaary, the prefer- 

Fletcher Norton, who, as Attorney able course is to proceed by informatiun 

Qeneral, bad made the motion, it was or indictment, so as to avoid placing 

dropped, after oanse- shown, while the them in the invidiona aitnation of de- 

Cbnrt was oonaideiing of ita Judgmmt ; dding where they may be euppoeed to 

and although there can be no doabt as be parties, 

to the power to proceed by attachment f Mem. (}eo. II., ii. 107. 
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but his tiatural modesty prevented him from equalling the 
greatest of his predecessors. It was this invincible m<^esty 
which continually acted as a fetter upon his abilities and learn- .J 

ing, and prevented their full exertion in the service of the 
public. Whenever any occasion arose that made it necessary 
for him to come forward (as was sometimes the case in the ^ . 

House of Lords, in the Court of Chancery, and in the Common v- 

Pleas), it was always with reluctance ; to perform a duty, not ^ 

to court applause, which had no charms for his pure and 
enlightened mind. But although he was never fond of the 
practice of the law as a profession, he often declared his partiality 
for the study of it as a science : as an instance of this, after he 
had resigned his office he always bought and read the latest 
Reports, and sometimes borrowed MS. notes from young 
barristers. He was not only accomplished in the laws of his % 

own country, but was also well versed in the civil law, which he ^ 

studied when at Trinity Hall, Cambridge, and frequently ^ 

affirmed that he had derived great advantage from it in the | 

course of his profession. He considered an acquaintance with *^ ' 

the principles of the civil law as the best introduction to the 
knowledge of law in general, as well as a leading feature in the 
laws of most nations of Europe. His knowledge, however, ^ I 

was by no means confined to his profession. He was a general \ 

scholar, but particularly conversant with those brwiches which * 

had a near connection with his legal pursuits, such as history 
and antiquities. He was one of the original fellows of tbe ^ 

Society of Antiquaries, when first incorporated in 1750, and * 

frequently attended their meetings, both before and after his 
retirement : most of his leisure hours were spent in the above ' 

researches. But of all the parts of Sir Eardley's character, none *v| 

was more conspicuous than the manner in which he conducted 
himself on the bench in that most delicate and important office of 
hearing causes, either of a criminal or civil natiue. He was 
not only practically skilled in his profession, but his penetration 
was quick and not to be eluded; his attention constant and 
unabated ; his elocution clear and harmonious ; but, above all^ 
his temper, moderation, patience, and impartiality were so distin- 
guished, that the parties, solicitors, counsel, and audience, went 
away informed and satisfied, if not contented, — ^'etiam contra 
quos statuit aaquos placatosque dimisit.' This was the case in 
questions of private property ; but when any points of a public 
nature arose, there his superior abilities and public virtue were 
eminently characterised : equally free from courting ministerial 
favours or popular applause, he held the scale perfectly even 
between the Crown and the people, and thus became equally a 
favourite with both. This was conspicuous on many occasiqns, 
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but particularly in the important cause, related before, between 
Mr, Wilkes and Lord Halifax, in 1769. In private life he like- 
wise excelled in all those qualities that render a man respected and 
beloved. May the remembrance and contemplation of his 
virtues inspire his descendants with a desire to imitate them ! 
This he would have thought this most grateful reward, this the 
noblest monument! Such unaffected piety, such unblemished 
integrity, such cheerfulness of manners and sprightliness of 
wit, such disinterestedness of conduct and perfect freedom from 
party spirit, could not and did not fail of making him beloved, 
as well as admired, by all who knew him. Genuine and 
uniform humility was one of his most characteristic virtues. 
With superior talents from nature, improved by unremitting 
industry, and extensive learning, both in and out of his profession, 
he possessed such native humbleness of mind and simplicity of 
manners that no rank nor station ever made him think highly of 
himself or meanly of others. In short when we contemplate his 
various excellences, we find ourselves at a loss whether most to 
admire his deep and extensive learning and penetration as a 
lawyer; his industry, probity, firmness, wisdom, and patience 
as a judge ; his taste and elegant accomplishments as a scholar ; 
his nrbinity and refined sentiments as a gentleman ; or his piety 
and humility as a Christian.'' 

We must place bim far above those wbo have been 
tempted, by inordinate ambition, to mean ce„BQ^o„ 
or wicked actions; yet we cannot consider his want of 
his public character as by any means ap- 
proaching to perfection, for he was much more solicitous 
for his ovm ease than for the public good. By becom- 
ing a representative of the people, he might have 
materially assisted the House of Commons in its legis- 
lative deliberations. By accepting the great seal, he 
would have rescued the country from the incompetence 
of Bathurst, who, hardly qualified to be a chairman of 
Quarter Sessions, presided seven years on the woolsack. 
Filling the marble chair, what benefits might he not 
have conferred upon the community by his decisions, 
and by the amendment of our laws I He was deterred, 
not by any misgivings as to his own qualifications, or 
by any dislike to the political principles of those with 
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whom he wa43 to be associated in the Cabinet, but by 
morbid hatred of conspicuous position, and by selfish 
love of tranquillity. He did not shun political strife \^ 

that he might make discoveries in science or contribute 
to the literary fame of his country. The tendency of 
the tastes by which he was animated is to make life 
not only inglorious, but useless.* 

I now come to a man who, animated by a noble 
ambition for power and fame, willingly acted a con- 
spicuous part before the public for above half a century ; 
who was a great benefactor, as well as ornament, to his 
own times ; and whose services to a distant posterity 
will be rewarded by his name being held in honoured 
remembrance. 

« The facts of this little memoir aie the year 1811. A fiBW are added tnm 
almosi all taken f^m a Life of Sir John the traditions of Westminster Hall. 
Eardley Wilmot, published bj his ison In 
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CHAPTEE XXX. 

LIFE OF LORD MANSFIELD FROM HIS BIRTH TILL HE WAS 
CALLED TO THE BAR. 

An indifferent author, who wished to write the Life of 
Lord Mansfield, having applied to him to be 
furnished with materials, "so that the bril- SmmIm' 
lianey of such a splendid luminary of the law Jgt ^y^"^ 
might never fade," received the following forwo- 
answer: — "My success in life is not very 
remarkable : my father was a man of rank and fashion ; 
early in life I was introduced into the best company, 
and my circumstances enable me to support the 
character of a man of fortune. To these advantages I 
chiefly owe my success ; and therefore my life cannot 
be very interesting ; but, if you wish to employ your 
abilities in writing the life of a truly great and wonder- 
ful man in our profession, take the life of Lord Hard- 
wicke for your subject ; he was indeed a wonderful 
character; he became Chief Justice of England, and 
Chancellor, from his own abilities and virtues, for he 
was the son of a peasant." 

Unless this may be excused as a mode of getting rid 
of an impertinent application from a coxcomb, it must 
be considered an ebullition of aristocratic insolence. 
The ** peasant'* was an eminent attorney in England; 
and, by birth, his son had an infinitely better chance of 
succeeding at the English bar, and reaching the highest 
dignities in Westminster Hall, than the son of a poor 
Scotch peer, of descent however illustrious. When the 
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babe, afterwards Earl of Mansfield and Chief Justice of 
England, first saw the light at Scone, the chances were 
many milliards to one that he would never fill that 
office; and the probability was, that, if he was not 
cut off by some of the diseases of childhood, he would 
obscurely waste his days, like a true younger brother — 
with a contempt, of trade and of books, — angling for 
salmon in the river Tay, and coursing the deer over 
the braes of Athol ; or that he would languish as a 
subaltern in the army, without hope of promotion, in 
the service of King George ; or (which was still more 
probable) that he would wander over Europe in exile 
and in indigence, as an adherent of King James, enjoy- 
ing no prospect of celebrity except that which might 
accrue to him from being beheaded on Tower Hill. 

His circtuustances did not enable him '* to support 
the character of a man of fortune," and he did not owe his 
success to the advantages which he then enumerated. 
His life, therefore, is very interesting, — and it must be 
curious to trace the steps by which, after riding on 
a wretched pony from Perth to London, "he drank 
champagne with the wits ; " he became the most dis- 
tinguished advocate in England ; he prosecuted Scotch 
peers, his cousins, for treason against King George; 
he -v?:^ the rival of the elder Pitt, the greatest parlia- 
mentary orator England has ever produceid ; he was 
raised to be the, highest criminal Judge of the realms- 
he repeatedly refused the still more splendid office of 
Lord Chancellor ; be, without political office, directed 
the measures of successive Cabinets ; and (what was 
far truer glory) he framed the commercial code of his 
country. 

There are other considerations which particularly 
excite me as I enter upon the life of Lord Mansfield. 
He was the first Scotchman who ever gained distinction 
in the profession of the law in England ; and, though 
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Lis education was English, the characteristics of his 
race may have contributed to his success.* Being, 
like him, an English lawyer, I am proud of 
him when I reflect that he affords a rare interest to 
example among us of a genuine taste for ^®thJ8*m^ 
elegant literature, combined with a profound ^tag^uT" 
knowledge of jurisprudence. But, most of 
all, I look upon him with interest as a connecting link 
between the reign of Queen Anne and our own times. 
Having been the familiar friend of Pope, he was the 
familiar friend of my familiar fnends.t Occupying 
the stage of political life almost for a century, he brings 
together systems as well as men that seem many 
generations asunder. After the expulsion of the Stuarts 
he saw the present dynasty placed upon the throne of 
Britain ; and he lived to hear the news of the murder 
of Louis XVI., and to foresee and foretell all the evils 
whidi Europe has since suffered and is suffering, from 
a violation of the principles of order and of true 
lib^iy. 

In following the career of such a man, while we 
meet with striking vicissitudes affecting him individu- 
ally, we must catch interesting glimpses of history 
and of manners. But I have too much raised expecta- 
tion, and I must now expose myself to the peril of dis- 
appointing it. 

* Diflferent trades and professions there are less than 3,000.000 of in^* 

seem to suit the inhabitants of different habitants in Scotland, while there are 

ooontries. In London, all the milkmen 8,000,000 in Ireland, and 14,000,000 in 

are Welsh; all the sugar-bakers are England. 

German, and a great many of the tailors. f I may particularly instance the late 

The vast majority of the bakers are Mr. Justice Allan Park, and Lord 

Scotch, but there is not a Scotch butcher Mansfield's kinsman the present Lord 

to be found. While no tolerable theatri- Murray, a Judge of the Gourt of Session, 

cal performer ever came fkx>m Scotlami, My greatest boast in this line is that I 

we have had considerable success in have conversed with Sir Isaac Herd, the 

medicine and in law. To the literature celebrated Hebald, and he had con- 

of the country I trust it will be allowed versed with a person who was present 

that we have brought at least our &ir at the execution of Charles I. 
contribution, when it is considered that 
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Lord Mansfield was entitled to the consideration 
Lord Mads, whioh fairly belongs to distinguislied an- 
trioTw"^^ oestry. Setting aside the fabulons origin of 
descent. j^ family from a great Moravian chief, 
supposed in a very remote age to have conquered a 
province of Scotland now called Moraofghire, we know, 
from authentic records, that FrisMnuB de Moravia was a 
powerful noble in the north of Scotland in the beginning 
of the twelfth century ; and that OuUelmus de Moravia^ 
his lineal descendant, by a charter of King Alexander 
III., dated 1284, was confirmed in the possession of the 
estates of TuUebardine, in the county of Perth, which 
he had obtained by marriage with the heiress of Malise, 
Seneschal of Stratheam. From him sprang a long line 
of Barons of Tullebardine, represented by the present 
Duke of Atiiol, chieftain of the Murrays. 

A younger son of Sir William Murray, the eighth 
Founder of ^^^"^^ ^^ Tullebardine, was married to the 
tte stoTinont Lady Janet Graham, daughter of the Earl of 

^^*^** Montrose, and had several sons, who, though, 
highly connected, were very poorly provided for, and 
seemed to have no resource for a subsistence but to 
join in an occasional raid on the lowlands, or to become 
tacksmen to the chief of the clan of a patch of land in 
a remote highland glen. This was probably the fate of 
all of them except one, for no mention is afterwards 
made of the others; and their descendants may be 
shoemakers at Perth, or may be sweeping the crossings 
of the streets in London, unconscious of any claim to 
noble ancestry. But David, the second son, 
viaoount became the founder of the Stormont Branch of 

™^° ' the family, and is the ancestor of the Earls of 
Mansfield. 

Being remarkably well formed and athletic, he was 
enlisted, when very young, as a private in a small body 
of halberdiers, all of gentle blood, constituting the 
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lK>ily*gaard of James YL, who nominally had filled the 
Sottish throne from his infancy, while his mother, 
Mary, the rightful soyereign, was a captive in a foreign 
l$nd, and snccessiYO factions governed in his name. 
The identical passion for handsome favourites, which 
^fcerwards raised the Earl of Somerset and the Duke 
o£ Buckingham to such unfortunate distinction in 
England, showed itself in the Scottish monarch in 
^arly youth. Caught by the good looks, pleasing 
maimers, and skill in all sorts of games which he dit»- 
covered in David Mtirray, he made him his companion, 
knighted him, and promoted him to be Master of the 
Horse, Comptroller of the Household, and Captain of the 
5ody-guard. 

It so happened that the favourite was in attendance 
on his royal patron in the castle of the Earl ^^ ^^^ 
^ Qowrie, at Perth, when that eovspiratoT 
(for such, after long controversy, I fear he is now 
proved to have been) attempted to make the King a 
{^ison^r, with the view of getting all the power of 
tiie state into his own hands.* Sir David Murray 
displayed great presence of mind upon the occasion, 
and gave important assistance in rescuing the King 
smd securing the traitors. He soon afterwards gal- 
lantly quelled an insurrectioti of the inhabitants of 
Ferlji and the surrounding country, who idolised the 
young Earl of Gowrie and had risen to avenge his 
death. For these services a considerable portion of the 
forfeited estates of that nobleman was bestowed upon 
^m. The site of the ancient Abbey of Scone, — where 
the kings of Scotland had been crowned from the 

* I wish I conld have defended him to prove that James got up a sham plot 

ftom this charge, as he was the heir and to wreak his vengeance on a &mily be 

representative of the Lords Hallyburton, had devoted to debtmction, I think there 

£rom whom I am descended ; bat, in can no longer be a doubt that the plot 

spite of the many volumes wbich have was real, and that he had very nearly 

been written on the Gowrie Conspiracy been the victim of it 
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remotest antiquity, and where stood, till it was remov^ 
to Westminster by Edward L, the &moii8 stone on 
which they were anointed, — ^had been granted to the 
Earl, after the sacred edifice itself had been burnt to 
the ground by the reformers ; — ^and here he was ereoth 
ing a new castle, or palace (as it was called, firom 
royal recollections), at the time of his attainder. This 
became part of the possessions of the new favourite* 
who completed the structure, and was designated Lord 
Scone, the property having been erected into a temporal 
barony. He continued in high favour at court tili 
James's accession to the throne of England; and, 
although he was then cast off for other minions, he 
was afterwards, by letters patent bearing date the 16th 
of August, 1621, created Viscount Stormont.* This 
title, long borne by his descendants in the lineal male 
line, was absorbed by the earldom, which a cadet won 
by very different arts and achievements. 

For several generations following, the family weace 
distinguished by extravagance rather than by talent 
or enterprise, and a large portion of the possessions 
which they had received from the bounty of King 

James YI. had been alienated. In the time 
K^!^* of the fifth Viscount little remained to them 

beyond the Oastle ol Scone, which, in a 
dilapidated condition, frowned over the Tay in the 
midst of scenery which for the combination of richness 
and picturesque beauty is unsurpassed. He had 
married the only daughter of David Scot, of Soots* 
tarvet, the heir male of the Scots of Buccleugh ; but 
had received a very slender portion with her, as their 
vast possessions had gone with the daughter of the last 
Earl, married to the Duke of Monmouth. To add to 

* There may still be seen in the ad- as life, In a kneeling poeture, and in 
Joining diurch a fine marble monument complete armour, 
over his tomb, representing him, as large 
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the difficulties of the poverty-stricken Viscount, his 
mfe, although of small fortune, was of wonderful 
^fecundity, and she brought him no fewer than fourteen 
^ildren. For these high-bom imps oatmeal porridge was 
"&e principal food which he could provide, except during 
%he season for catching salmon, of which a fishery near 
his house, belonging to bis estate, brought them a 
plentiful supply. 

"William the eleventh child and fourth son of this 
brood, destined to be Chief Justice of Eng- 
land, was bom in the ruinous castle of Scone wiuiMn 
on the 2d day of March, 1705.* I do not ^"^l^^ 
read that his mother had any prophetic ^^fidd 
dream while she carried him in her bosom, 
or that any witch or wizard with second sight foretold 
his coming greatness. He muled and puked like other 
Children, and when it was time that he should be 
taught his letters he was sent to a school at Perth, 
only a mile and a half from his father's residence, 
where he ran about with the sons of the surrounding 
gentry and of the citizens and tradesmen of the 
town, all barefooted, and speaking a dialect which was 
not Oaelicj for Perth was always within the boundary 
which separated the Lowlands of Scotland from the 
Highlands, but which was a patois hardly to be called 
Anglo-Saxon.t 

Holliday, — who, although he had every advantage 
in writing the Life of Lord Mansfield, being Refutation 
himself a lawyer in extensive business, of theoft-tow 

*' tale that he 

having often practised before him, and was removed 
having been honoured with his friendship, IShiski^ 
has left us the worst specimen of biography ^'^^' 

* The date is usually given 1704, bat in Fife, at the age of 106. She nsnaUy 

this is according to the old style. concluded her narrative 1^ observing 

f A v«i7 dicumstantial account of that "Mister Willie was a very fine 

his infieuacy w$8 given by his nurse, who laddie." See Sir John Sinclair's Statis- 

died in ItOO, in the parish of Monimail, tical Account of Scotland, ii. 404. 

M 2 
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to be found in any language, — says, " Abomt the tend^ 
age of three years he was removed to, and educated 
in London ; and, consequently, he had not, when aa 
infant, imbibed any peculiarity of dialect." Tim 
statement has been followed by all the subseqoei^ 
biographers of Lord Mansfield, and has been assumed 
for truth by aU who have since referred to his early 
career. According to Boswell, "Dr. Johnson would 
not allow Scotland to derive any credit from Lord 
Mansfield, as he had been reared in England; ob- 
serving, 'Much may be made of a Scotchman if he 
be coMgJit young.' " But I have ascertained from 
his near Hnsmen, who speak from family papers, 
that the story of his being thus caught and tamed is 
pure invention. He remained at the grammar-schooL 
at Perth till he was in his fourteenth year, — when heN 
went to Westminster. Afterwards, by constant pains 
with his pronunciation, and by never returning to 
yisit his native country, he did almost entirely get rid 
of his Scottish accent ; but there were some shibboMh 
words which he could never pronounce properly to his 
dying day, and which showed that his orffans 

Words which i/rj x_.xJ • 'J-x 

be could 01 spccch had Contracted some rigidity, or 
S>%TOnwnoe ^^ Organs of hearing some dullness, before 
EnguSiman. ^ expatriation. For example, he converted 

regiment into regiment ; at dinner he asked not 

for hread but for hid; and in calling over the bar 

he did not say "Mr. Solicitor,*' but "Mr. Soleester, 

will you move anything ?" 

I need hardly notice the equally unfounded story 

that he was at Lichfield School alon^ with 
hJ^/b^a Iiord Chancellor Northington, Chief Justice 
Lkh£** "Willes, Chief Justice Wilmot, Chief Baron 

Parker, Sir Thomas Clarke, Master of the 
Polls, and a herd of puisne judges, who are supposed to 
have there played together at taw, and afterwards 
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simtiltaneoTisly and exclusively to have presided in 
Westminster Hall. Instead of such amusing .^ 
wonders, I am obliged to state that he spent Murray at 

,. ,J, ° . -L -> Perth SchooL 

nis Doyhood among companions whom he 
never afterwards met, or much wished to meet again. 
However, Latin was infinitely, better taught then in the 
grammar-schools of Scotland than at the present day ; 
and young Willie Murray could not onjy translate 
Sallust and Horace with ease, but had learned a great 
part of them by heart, — could converse fluently in 
Latin,— could write Latin prose correctly and idioma- 
tically, — and even could have contributed Latin 
verses to the Delicue Poetaritm Sootorum, a collection 
of modem Latin poems which had been published not 
long before in Edinburgh, and which must be allowed 
to be much superior to the MusiB Etonekses or the 
Arukdines Cami.* In Greek he made little progress 
beyond learning the characters and the dedensions.l 

But there was another foreign language which he 
was taught grammatically, and which he was supposed 
to speak and to write with wonderful facility and 
accuracy. Pure English was laboriously attended to 
at Perth School, both in reading and composition ; its 
rules and its irregularities were fiilly explained, and the 
writing of an English essay was an exercise required 
from the boys at the peril of the ferula. Lord Mansfield. 

* I havt often been at a loss to under- at a rtnival, and Latin versificatkm is 

stand how Latin versification, which had practised at the High School of Edin- 

floortehed in Scotland so much in the bnr|^ and other chueical seminaries.— 

16th and 17th centuries, disappeared so but, if we may Judge fh>m the " Musai 

completely in the 18th. When I was Edinenses/' not as yet with very great 
a boy, although the habii of composing 



Latin prose was well kept up, I do not f 1 am sorry to say that Greek has at 

believe that in all Scotland tiiere was no time been cultivated in Scotland as 

either a schoolboy or a schoolmaster this noble dialect deserves, although it 

who, to save his life, could have written has been much more attended to of late 

in Latin an alcaic ode, or twenty hexa^ years, since professors bred at Oxford 

meters and pentameters alternately, and Cambridge have been elected to the 

The practice of speaking Latin still pre- Greek chairs in the Scotch Universities, 
vailed. There has since been an att^npt 
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in Ms old age, was often heard to declare that when at 
Westminster and at Oxford, and even when contending 
with rivals in public life, he had enjoyed an essential 
advantage from this discipline, as he discovered that 
in England, while they wasted many years on Latinand 
Greek prosody, they almost entirely neglected the scien- 
tific cultivation of their mother tongue; and he found 
eminent lawyers and statesmen who, when forced to com- 
mit their thoughts to writing, showed that they had.no 
notion of the division of English prose into sentences, and 
who, though decently well acquainted with orthography, 
set at utter defiance the rules of grammar. 

Willie Murray, according to the tradition in his 
family, while going through the school at Perth, 
displayed the sharpness of intellect, the power of 
application, and the regularity of conduct which dis- 
tinguished him in his after-career. He was almost 
always Dux, or head of his class; and, albeit that, 
according to the custom of the age, flagellation with 
the taw8 was administered even for small faults, his 
hand remained without a blister.* 

Till the year 1713, Lord and Lady Stormont con- 
tinuing to reside in the palace at Scone, Willie 
lived at home with them, and he daily 
walked or rode on a pony to school, — thus combining, 
in the Scottish fashion, the advantages of public 
education and of domestic discipline. But, for the 
sake of economy, the family was then moved to a small 
house at Camlongan, in the county of Dumfries ; and 
Willie and a younger brother, Charles, were boarded 
with Mr. Martine, the master of the grammar-school at 
Perth, who received for them a yearly payment in money 
and a certain allowance of oatmeal. The following items 

* Instead of the birch applied to an- punishment which made good scholars 
other part of the person, in English at Rome — 
foshion, the Scots have adopted the xfltzuMergonuuxamferalnsabdnzimiiB.** 
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recipeoting them, wliich I have extracted from the 
aooounts of Mr. Barclay, a writer to the signet. Lord 
Stormont's Edinburgh agent, may amuse the reader : — 

JUmt in family axscowaU fw hookg, die,, for him while hevxua KhotMoy. 

* 1715. May 26. Item.—Sent to Scone per Lady's letter for Mr. 

WUliam, CinaARis OoioisvTABins . 1 04 00^ 
1717. Aug. 8. jRem.~At order bought of Mr. Freebaim for Mr. 
William, my Lord's sod, Trrus LiynrSk in & great 
folio and large print, for 20«. Sterlin, sent to Perth 
by Walker the carrier 6 00 00 

June 24. Item— Paid to Mr. John MarHne for Mr. WUHam 

and CharleSy their quarter payment and for their 

board from 17th Jnne to 17th Sept. p^ receipt . 60 00 00 

July 18. Jf.— Payd to Charlet MaviU, merch*. in Perth, a 

year's chamber meal for Mr. WUliam and Mr. 

Charlet as p' discbarge to Whyts. 1717 . . 18 00 00 
- — Ang. 16. il.— For cutting Mr. WiUiam and Charlet hair . 12 00 
->— Sept. 24. J(.--To a Perth carrier for bringing over books from 

Ed' to Mr. WiUiam . , . . . . 00 06 
iS— Given ont by the Compter for Mr. WtttiaM and 

Charlet, as p' particular acoompt . . . 86 10 00 
IL—Tor a pair of boots for Mr. William . . . 03 12 00 
— - Nov. 14. Letters from Mr. William Murray, my Lord's son, 

with one inclosed to his sister Amelie . . . 00 02 00 

Nov. 19. A letter from Mr. William with one inclosed to my 

lady from St. Andrews • . . .00 02 00" 

When Mr. Solicitor General Murray was afterwards 
rising into greatness, envious libels upon him 
sarcastically referred to his early education, 
and the following graphic account was given of his 
schooling at Perth : — 

" Learning was very cheap in his coimtry, as it might be had 
for a groat a quarter, so that a lad went two or three miles of 
a morning to retch it ; and it is very common to see there a boy 
<^ quality lug along his books to school, and a scrip of oatmeal 
for his dinner, with a pair of brogues on his feet, posteriors 
exposed, and nothing on his legs."! 

* On examining this account I was land to one-third of its original value,~ 

much surprised at the seeming eoor- in France to lOd.,— was reduced in Scot- 

mously high price of books in Scothmd land to 1«. 8ci. of English currency ;— so 

ia the beginning of the last century, till that the price of Cjb8ab.*b Comiibmtarxhs, 

I discovered that it is kept in Scottish instead of being ll. 4«., was only 2i. 

currency— by which the pound, which Of course all the other Items are to be 

was once the same all over Europe, being lowered in proportion, 
a pound of silver according to the stan- f Pamphlet entitled ** Bboadbottom.'* 
dard of Troyes, and was reduced in Eng- 
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Willie Murray approaching his fourteenth year, tiie 

time was at hand when^ acoording to the 
i^^^^^*^ system of ednoation then and still subsistiBg 
ediSJ' ^ Scotland, he was supposed to have learned 
*rofea5oii. ^^ *^** could be acquired at school, and it 

was in contemplation to send him to the 
neighbouring University of St. Andrew's, where some 
remains of the passion for classical learning, kindled 
by George Buchanan when Principal of St. Leonard's 
College, still lingered.* 

Much perplexity existed in the family with respect 
to the choice of a profession for him. His father, 
although he had not joined the Earl of Mar or fought 
at Killiecrankie, was a decided Jacobite, and his brother 
James had followed the Stuarts into exile. There was, 
therefore, little hope of promotion for any of the ftimily 
from Court favour as long as the House of Hanover 
should keep possession of the throne. The Church 
offered no resource; for the Nonjuring Episcopalians 
were not even tolerated, and few of the Presbyterian 
livings reached lOOL a year. The law was more hope- 
ful, but, from its being the only civil profession in 
Scotland deemed fit for a gentleman, the numbers who 
followed it bore a fearful proportion to its emoluments. 
Upon this subject Lord Stormont consulted James, 

his second son, with whom, although now 
Jamea^ ^ avowedly belonging to the court of the 
SfpwteJder Pretender, and created by the banished sove- 
^^ reign Earl of Dunbar, he still indirectly 

kept up an affectionate intercourse. 
This gentleman, who is said to have possessed the 

* HavlTig beard a eamlM that he St. Leonard's there-4mt the only ma- 

actnally studied at St. Andrew's during trtoulatlon of any of the family to be 

the session If lt-48, 1 caused a search to firand is that of his brother Charles t 

be made, through the Icindness of my ** Gha : Murray fil : Vloecomitis de Sfcor- 

fHend Sir David Brewster, Principal of moot, matriculated In Coll. D. Leonardi. 

the United College of St. Saviour's and 1731." 
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sAtae sinning abiKties and silver-toned voice as William, 
when he had reached his eightieth year died 
an outlaw*, but during the early portion of his 
exile he no doubt expected, like another Clarendon, 
to see the legitimate heir restored to the throne and to 
rule Britain in his name. He had been bred to the 
bar in Scotland, and probably would have gained great 
forensic eminence had it not been that in the year 
1710, before he had made much progress in his pro- 
fession, he was returned to the House of Commons as 
representative for the Elgin district of burghs. He 
thereupon went up to London, and enlisted himself 
under the banner of Bolingbroke, professedly belonging 
to the high-Tory and secretly abetting the Jacobite 
cause. He was thus naturally introduced to Bishop 
Atterbury, then Dean of Westminster, and by political 
sympathy he gained the confidence of this daring 
prelate, who, when others quailed, himself offered in 
his lawn sleeves to proclaim James III. When, at the 
death of Queen Anne, Bolingbroke's plot to bring in 
her brother failed, and George I. quietly succeeded as 
if by hereditary right, James Murray followed the 
example of his leader, and, much more steady and 
trustworthy, he always remained true to the Stuarts, 
notwiAstanding their imbecility and their bigotry. 
He hoped to draw over his brother William, of whose 
sprightly parts he had heard much, to the same side. 
For this purpose he thought there could be no means 
so effectual as having him educated under He advises 
the auspices of Atterbury. He therefore ^„iYJJ^* 
wrote back to his father a flaming account ssnttoWest- 
oi Westminster School, — mentioned the dis- 
tinguished men he had become acquainted with who 
had been reared there, — stated that, with proper 
management, the expense of starting a boy there was 

*Hd died at Avignon In 1770, and was fifteen years older than Lord Mansfield. 
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not considerable, — liinted at the interest he still had 
which might be made available to have Willie put 
upon the foxindation as a King's scholar, — pointed out 
the certainty of his obtaining a scholarship at Christ 
Church, — and showed how, in that case, every thing 
would be open to him in the Church and in the State. 

The plan seemed so feasible, that at a family council 
it was unanimously approved of, and Willie was 
delighted with the prospect of speedily seeing all the 
wonders of London instead of pining in the gloomy 
cloisters of St. Andrew's, or being overpowered by 
black smoke and bad smells in Aidd Beekie. 

He was to perform the whole journey on horseback, 
wiuieto — ^riding the same horse. Post-horses were 
ride thither not established till long after. There were 
on a pony, ^j^^^ ^^^ ^^ three times a month traders from 
Leith to the river Thames, in which passengers might 
be accommodated ; but, if the wind was foul, they were 
sometimes six weeks on the way. A coach, advertised 
to run once a week from the Black Bull in the Canon- 
gate to the Bull and Mouth in St. Martin's4e-Grand, 
did not promise to arrive before the tenth day, and, 
besides being very incommodious, was very expensive. 
Mr. William was therefore to be carried on the back 
of a ** Galloway," or pony which my Lord had bred, 
and which was to be sold on his arrival in the great 
city to help to pay the expenses of his outfit there. 

On the 15th of March, 1718, he joyfully bade c^eu 
TT v.^ A*^ to ^' Martine and his school at Perth, and 

Hebidsaaiea .___,_ ,_ 

to his native expected easily to reach Edinburgh the same 
""'"^- day; but near the Queen's Ferry the horse 
fell lame, and it was necessary to leave him behind, 
the rider travelling the rest of the stage on foot. 

Having completed his equipment at a shop in the 
Luckinbooths, and his horse being again sound and 
serviceable, on Saturday, March 22d, he left Edinburgh 
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for Camlongan, where lie was to take leave of his 
parents.* 

We have no information respecting the parting scene; 
but we need not doubt that it was very tender on both 
sides. An assertion may be hazarded that much good 
advice was given, and that warm promises of good 
conduct were sincerely reiterated. An old ash-tree is 
still shown in Dumfriesshire under which, according to 
tradition, Lord Mansfield received his father's blessing. 
It is a melancholy fact that he never saw either parent 
more. 

But whatever forebodings he may have had, they 
were soon dispelled when he found himself 
on the high road leading from Dumfries to 
Carlisle, — ^when he felt he was his own master, — when 
he told over the money with which he was intrusted 
to pay his expenses on the way, — when he thought of 
the various counties through which he was to pass, 
spme of which were greater than Perthshire, which 
he had considered sufficient for an empire, — when he 
figured to himself the King he was soon to see with 
a golden crown on his head, — and when his bosom 
swelled with the proud certainty that he could nevet 
more be in danger of the taws. As we imagine him to 
ourselves trotting along and communing with himself, 
it i^ impossible not to be struck with the similarity of 
his situation to that of Gil Bias, when this unlucky 
youth, havi];ig received the blessing of his parents, 

* I find the following entries in Mr. Barclay's accounts connected with these 

ooeorrenoes ; but th^ add very little to the infbnnation we have from other 

soorces:— 

** 1718. March 22. Mr. W^, my Lord's son, taking jnmey here this day for 
Gamlongan— payd by me at the stable to a ferrier for the horse 
bronght in lame here by Cfameron on Sunday the 16th under 

ooure till this day, 4<. Ster £2 08 00 

Jt. Att Corioni Lord Jnverurii^i govemour Deiibret^ 2 sons and 
govemour conveying Mr. Wm. to his horse payed be Sandie 
Orane for morning drink £3 8 

NoTA Mr. TRn. payed ft. Ster. for keeping the horses att Rob^ Coraons himself 
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started on his uncle's mnle from Oviedo on the road 
to Pegnaflor, with the intention of studying at the 
university of Salamanca. But the Scotsman had much 
less vanity and much more prudence. Therefore he 
was not mystified by a parasite, he was not cheated of 
his horse, he did not become a companion of highway- 
men, and he safely reached his destination. The only 
particulars that we know of his journey are, that he 
slept the first night at Gretna Green, which had not 
yet acquired its hymeneal reputation, English runaway 
marriages then and long after being celebrated in the 
Fleet and Mayfair, — and that he was much struck, the 
following day, with the fortifications of Carlisle, which 
appeared formidable to an tmmilitary eye, although a 
few years later the place, after a short siege, sur- 
rended, first to Prince Charles and then to the Duke 
of Cumberland. He followed the same route which 
was taken by the rebels as far as Derby, and if they 
had boldly dashed on, as he still did, they might, like 
him, have carried all before them in London. 

His long, but not wearisome, journey was concluded 
Hf8 arrival o^ ^^^ 8th of May, 1718. He had been con- 
in London, gigned to the care of one John Wemyss, an 
emigrant from Perth, who had settled in London as an 
apothecary, and had thriven there very much 
S^^^r^^ by his skill, attentiveness, and civility. This 

Jpoth^uT. ^^^7 S^* ^^^ ^^^ ^"^ ^^ *^® Stormont 
estate, and was most eager to have it in his 
power to be of service to any of that family. He 
did all that was necessary to launch Mr, WUUam in 
London, by assisting him to sell his horse, by advancing 
him money and making payments for him, by buying 
him a sword, two wigs, and proper clothes, by entering 
him with the head master of Westminster School, and 
by settling him at a dame's in Dean's Yard. The 
following are a few items in the account which he 
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afterwards rendered in to Lady Stormont, and they 
give a more lively notion of the customs and manners 
of the time than could be gathered from whole pages of 
dull narrative, explanation, and dissertation : — 

Hemi qf dubur$ementtfor Mm. 

Lib. th. d. 
** 1718. May 8. ffor y« carriadge Mr. William's Box and bringing it 

home 09 . 

ffor his bone before be was sold 08 7 

to Dr. fiiriend for entrance 1 01 . 

ffor a Trunk to him ffor bis cloatbs 13 

To bis Landlady where he Boards, for Entry money 5 05 

^26. ffor a sword to htm 1 01 

ffor a belt . . . . . . . . a . 

ffor pocket money to him . . . . * . . . 3 . 

June 5. ffor pocket money 1 . 

ffor two wigs as per reoeit 4 4. 

— 18. ffor a double letter and pocket money to hlra . . . 2 . 
Aug. 16. To Mr. William who went to the Conntrey . . . 6 . 
Dec. 17. Three guineas to the masters and a double letter .34. 
1719. Jany. 4. ffor pocket money 5 shib and the jj to Dr. Friend 

3 guineas . » 3 8. 

— 21. To Mr W". to Treat with before the Elections began 1 I o 
Pay'd the Taylor as p* bill • . . . .09. 
Pay'd Mrs. Toilet for i years Board and for things laid 
out for him OS p' biU 20 10 4 " 

William Murray was a good boy, and stuck very 
steadily to his books. His strange dialect at wiuiam 
first excited a little mirth among his com- ^I^^^ 
panions, and ihey tried to tomient him by ster. 
jokes against his country ; but he showed his ^^' ^^^** 
bloody and they were speedily soothed by his agreeable 
manners, and awed by the solidity of his acquirements. 

At the end of a year (as his brother James, Earl of 
Dunbar, had foretold), he was elected a King's scholar.* 
Beyond his own merits there must have been some 
3)0werfal interest required to procure this step, for 
Westminster School was then crowded, and the founda- 
tion was much coveted. I suspect that Bishop Atter- 
bury had said a good word for the scion of a noble 
Jacobite family, — but of this there is no positive 
evidence. 

:'2lMigr,l719. (Printed list of King'tSdiQlan.) 
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Soon after, Mr. Weymss, the apothecary, wrote the 
following letter, addressed — 

"To 

The Eight Honble 
The Viscountes of Stormont 
at her house near Dumfries 
By Carlisle Bag. 

" Madam, — ^T humbly beg pardon for my long silence ; had 
there been anything of moment t« impart to your 
toe kind"** La' I shou'd not have fail'd to have written. Y' La' 
apothecary no doubt has heard that y' son Mr. William has not 
toWsmother only had merit but good luck to be chosen a queen's 
JS; schoUar, ffor I can tell y' La' that there is favour 

oftner that prevaills against meritt, even in this case 
as well as in other affairs of the world. Tho' give him his due 
there can't be a finer youth or one who minds his busines more 
closely. Y' La** sees that he spends a good deaU of money. But 
he won't spend near so much next year. 

" I got 40 guineas, so y' La^ will see that I have laid out 
twelve pounds two shillings and 7d, more than I rec*. I beg 
y* La** wou'd cause pay it in to Mrs. Janet Cunningham, at her 
mother's house, Cannongate Cross, Edinburgh — the mother is 
my aunt, her name Wemyss — for it will be cal'd for pretty soon. 
I think to remitt some moey next j97eek to Scotland ; so if y' 
La** pleases I shall lay out what moey you think fitt in paying 
the other bills, w*^ will save you the exchang. My cusine wiU 
give you a receit of the moey when it is pa/d her at Ed', w*** 
shall be sufi&cient.* Y' La** fifriends abroad are weilLf Pardon 

* There is an Item in Mr. Barclay's aoconnts showing that the balance had been 

jtaidbyhim:— 

'* 1719. Oct^ 17. It. Paid to Mrs. Janet Cunningham 22 lib. 6«. 9d. 
ster., on accompt of Jfr. Wm. Murray, My Lord's son, on Mr. 
Wemyu letter to Mrt. Janet, and Mrs. Janets s receipt and my 
Lord's verball order at Scone to pay it. Inde . . . 267 09 00 " 
Money for Mr. Wm.*s nse appears to have been remitted by Mr. Barclay to Mr. 

Wemyss:— 

*' 1720. Jany. 28. S. To Peter Crawftird, fuctor, for a bill of £26 ster^ 
drawn by him payable to the Compter on Oeorge Middleton 
Goldsmith In London, and indorsed by the Compter at my 
Lord's order to James Weems, Apothecarie in London, for 



f This is probably a dark allusion to the court of the Pretender. 
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tlje trouble of my long 1". I had no mind to send the bUls 
in this letter because of its bulk. But I shall next week in a 
f&ank. 

** I am, 'M'5tr|fl.Tnj 

u Y' L*' most obedient humble servant, 

"J. Wbhtss. 
"London, May 21, 1719." 

During the next four years of Mr. William's career 
at Westminster School the following is the only anec- 
dote of him handed down to ns : — 

^ Lady Kinnoul, in one of the vacations, invited him to her 
home where, observing him with a pen in his hand, Anecdote of 
and seemingly thoughtful, she asked him ' if he was him while at 
writing his theme, and what in plain English the ^'°^* 
theme was ? ' The schoolb^'s smart answer rather 
surprised her ladyship — * What is that to you?' She replied, 
* How can you be so rude ? I asked you very civilly a plain 
question, and did not expect from a schoolboy such a pert 
answer.' The reply was, * Indeed, my lady, I can only answer 
once ^ more. What is that to youf In reality the theme was 
Quid ad tb pketinbt "* 

I find general statements of his diligence and rapid 
progress in his studies : — 

"Fortunately," says a respectable biographer, "the school 
had never been in a more flourishing condition than at the 
period when he entered it. The numl^r of the boys amounted 
to five hundred ; and, besides the advantage of having for their 
daily instructors two such eminent scholars as Doctors Friend 
and Nicholl, they were examined at elections by Bishop At- 
terbury, who attended in his capacity of Dean of Westminster, 
Bishop Smalridge as Dean of Christ Church, and Bentley as 
Master of Trinity College, Cambridge. The learned rivalry of 



behoof of Mr. William Murray, my Lord's son— fhe money 
and exchange to Peter Crawfurd being £25 10«. Inde. . 4306 00 00 '^ 
The bill had duly reached its destination, as appears from the following acknow- 
ledgment:— 

•* Sir,— This comes to acquaint you that I have received the bill of 26 lib. sent hy 
my Lord Stormont's order for the use of his son Mr. William, who is very weill. 
From -Sir 

««Yr humble Servt. 
" June 26. 1720." " Jo. Wkmisb. 

• HblUday, p. 2. 
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such men eould hardly fail to excite a (XMrespondUi^ einukti<m 
among ike young scholars who were in the habit of witnessiag 
it; and in the constant competition of talent to which. this 
excitement must have given an additional stimulus, none shone 
mqire confljacuous than Murray, It is particularly recorded of 
him thftt lus superiority was more manifest in the declamationg 
than in any of the other exercises prescribed by tiie regulAtions 
of the school, — a fact not to be overlooked in the history of one 
who afterwards as an orator, equalled if not excelled such com- 
petitors as it falls to the lot of few nations or ages to possess. 
His proficiency in classical attainments was aunost equally 
great."* 

** During the time of his being at school," says another 
who was actually his chum, "he gave early proof of his 
uncommon abilities, not so much in his poetry as in his other 
exereigeSy and particularly in his de^mationf, which were sure 
tokens and prognostics of that eloquence which grew up to 
^uch maturity and perfection at the bar and in both houses of 
parliament." f 

Certain it is that, at the election in May, 1723, after 
a rigorous examination, it was found that 
a ^of^ William Murray was still « Dux," for he stood 
^SSShand ^^^ fi^ ^^ *^^ li«* ^^ ^^ King's scholars 
^to -^ho were to be sent on the foundation to 
Christ Churclu The following is an ex^ct 
copy of his admission there : — 

♦* Trin. Term. 1Y23, June 18. 
Mi. Xti. Qui. Murray 18. 
David f. Civ. Batili. 
C. Sow. V. Com. fll. T. Wemnan, C. A." 

It will be observed that the place of his nativity is 
described as Bath instead of Perth. "Sir William 
Blackstone is said to have mentioned this curious 
circumstance to the Lord Chief Justice of the King's 
Bench while he had the honour to sit with him in that 
court ; when Lord Mansfield answered * that possibly 
the broad pronunciation of the person who gave in the 
description was the origin of the mistake.' " J This 

* Welsby^ Lives of Eminent Jndgest f Bishop Newton, p. 21. 
p. 370^ . i HolUday, p. 2. 
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person was no other than himself, and he most likely 
misled the registrar by aiming at an English pro- 
nunciation, and calling the place Parlh, — being still 
under the delusion, which hold some Scotsmen all their 
lives, that what is not Scotch in pronunciation and in 
idiom must necessarily be English.* 

At this period of his life it was intended that he 
should take orders in the English Church ; and his 
family, if they did not hope that he would rise to be 
Archbishop of Canterbury, reckoned with confidence 
upon his being comfortably placed in a good college 
living. This last, probably, would have been his fate, 
and he would have been noticed after his death only in 
the parish register or in a pedigree of the Stormont- 
Miirrays, had it not been for the accidental interference 
of an English nobleman wholly unconnected with him 
by blood or affinity. When he first leffc home, the 
notion of his being called to the bar in England had 
been talked of, but had been abandoned upon ascer- 
taining that the expenses of a legal education were far 
greater in England than in Scotland, and would much 
exceed what the noble Viscount his father could afford. 
The young man himself acknowledged the necessity 
imposed upon him of taking orders; but when at 
Westminster School, having occasionally visited the 
great hall, and heard the pleadings of Yorke and 
Talbot, he felt (as he described it) " a calling ^^ degtin«^- 
for the profession of the law," and he re- Sj^*^^**^ 
gretted that he could not try the effect of church to 
his eloquence at the bar rather than in the 
pulpit, notwithstanding the advantage which, as an 
ecclesiastical orator, he would enjoy of being freed 

* In this instance he mifht easily Clark ; Sojeant, Saijeant. P and B are 

have been misled by analogy, which can easily misunderstood for each other ; and 

so little be trusted in English pronnn- the r would be hardly discernible be- 

dation, as e before r is often pronounced tween a and th ;»so that we have Pxbth 

like an a >~Beik8hire, Borkshire ; Ckrk, converted into Bath. 

VOL. in. N 
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from all appreliensioii of immediate refutaticm or reply* 
About the time of his removal to Oxford, he had 
casually mentioned his disappointment to a school- 
fellow, a son of the first Lord Foley. This peer, who 
had amassed enormous riches from the invention of 
manufacturing iron by means of coal instead 

▲ D 1723 

AsBistoDce ^^ wood, possessed a liberal and enlightened 
toibj?the T^^^f ^^^> having s^n William Murray at 
first Lord his country house during the holidays, had 
discovered his genius, and had taken a fajioy 
for him. Hearing that, on account of the narrow 
circumstances of his family, he was going, rather 
reluctantly, to prepare himself for ordination, instead 
of following the bent of his genius to study the law, he, 
in the most generous and delicate manner, encouraged 
him to enter a career for which he was so well qualified, 
and undertook to assist him with the requisite supplies 
till the certain success which awaited him should 
enable him to repay the advance with interest. The 
offer so handsomely made was frankly accepted, and it 
had the auspicious result of establishing a real friend- 
ship between the parties notwithstanding inequality of 
years. 

With the consent of his family, the arrangement 
While at ^^ made that Murray should be entered of 
Oxford^ an Inn of Court while he remained an under- 
Liiiooin'i graduate at Oxford ; and, on the 23rd day of 
^^' April, 1724, he became a member of the 

Honourable Society of Lincoln's Inn, although he did 
not begin to keep his terms there till he had taken his 
bachelor's degree.* 

* **HoDUii WUiis Murray filiDB pf. 1^24. Et wMt ad uanm Hoq^lcU p'. d. 

hooblia Vteeoomitis StormoDt admissus *3 3«. 4d. tt»^ji* 

est in Societatem hv^xa Hoepidi vicedmo " Manucaptor | ^ y Hfroilton* 

tertlo die Apriljg anno regni Dni nri "AdmissDS. • John Washer." ' 

Geor^ IM gra Magnie Britanniae Fn^ Half the dues for which he was liable 

HibnlsB Begis, &c decimo annoq. Dni before he began to reside and keep his 
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He resided at Oxford near four years, and made all 
his studies subservient to the profession 
whidi of his own liking he had adopted, — at Oxford? 
his energy being doubled from his consider- 
ing the responsibility he had incurred, by deviating 
from the beaten track to obscure competence which lay 
open before him. 

We have not any minute account of the disposition 
of his hours during his residence at Oxford, but we 
know that he escaped pretty well the two great perils 
to which he was exposed, " Port and Prejudice.** While 
Henley and other contemporaries were fostering the 
gout, and insuring premature old age, he preserved 
his constitution unimpaired. There is reason to think 
that he -still inwardly cherished the high-Tory, or 
rather Jacobitical, principles which he had imbibed 
under the paternal roof; but he prudently concealed 
them, except on very rare occasions when he was 
heated by wine. Strange to say, in the atmosphere of 
bigotry which he breathed, although himself sincerely 
attached to the episcopalian form of church government, 
he entertained and professed liberal sentiments on re- 
ligion, and strenuously advocated the cause of tolera- 
tion against the universal voice of his companions, who, 
while they would have hesitated about burning Dis- 
senters, were ea^er rigidly to enforce against them 
all the statutes by which tiiey were deprived of civil 
privileges* 

Begular in chapel and at lecture, he did not neglect 



tenns was afterwards remitted to hiIn^« same on paym* of half w* is due to the 

« * * n ^1 V 1^ XV ,«*v Treasurer of this Society before the next 

"AtaOnmdlheldtbeltmi Vomica; but if the said Mr. Murray 

day of November. 1728. ^j^ ^^^ ^^^ y^ ^^^ ^^j^ ^J^ 

''Upon the petition of the Hon^ be called to the Barr. sell his Chamber, 

William Murray, Esq**, a fellow of this or leave this Society, then it is Ordered 

Society, praying leave to compound for that in either of the said cases he shall 

his absent Ckmions, it is Ordered that paythe rem' of w* is due for his Abaept. 

he be at liberty to compound Tor the Oom.oiiB,**^Bock8 qf Lincoln's Inn, 
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the peculiar studies of the place ; and, without joining 
in the superstitious worship of Aristotle, he had the 
discernment to discover, and the candour to acknow- 
ledge this philosopher to be the greatest master who 
had yet appeared, not only of the art of reasoning but 
of politics and literary criticism. Such discipline he 
submitted to in deference to authority: when he 
gratified the passion of his own bosom he devoted 
himself to Oratory, by which his grand objects were 
He devotes ^ ^ accomplished. Those who look upon 
himself to the him with admiration as the antagonist of 
Chatham, and who woiQd rival his feune, 
should be undeceived if they suppose that oratorical 
skill is merely the gift of nature, and should know by 
what laborious efforts it is acquired. He read syste- 
matically all that had been written upon the subject^ 
and he made himself familiar with all the ancient 
orators. Aspiring to be a lawyer and a statesman, 
Cicero was naturally his chief favourite ; and he used 
to declare that there was not a single oration extant 
of this illustrious ornament of the forum and the 
senate-house which he had not, while at Oxford, 
translated into English, and, after an interval, ac- 
cording to the best of his ability, retranslated into 
Latin. 

He likewise diligently practised original composition, 
both in Latin and English, knowing that there is no 
other method by which correctness and condensation in 
extempore speaking can be acquired. From the fatal 
conflagration which destroyed his papers in 1780 there 
was preserved a fragment of a Latin Essay, written by 
him on the chef d'oeuvre of Demosthenes, Hcpl 2t€<^vov. 
His Latin A few oxtracts from it may show his ao- 
ciSngD«mo8- quaiutanco with the dialect which he used, 
theaes. ^^^^ j^jg tastcful appreciation of the divine 

composition which he criticised. After stating the 
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oocasion of the oration, and analysing its different 
divisions, lie exclaims — 

** Quft Bolemnitate exordii animos auditorum incitat I Deosque 
deasqne omnes benevolentiae sum in civitatem testes adhibet ! 
<^iam sibi modest^ meritonim in cives suos commemoratione ad 
se audiendmn munivit viam I Dum nihil aliud videtur elaborare 
quam ut cum aequo animo judiccs audiant, efficit ut prose- 
quentur benevolo. Mentibus omnium ad lenitatem miseri- 
cofdiamque erga se revocatis, de legibus pauca disceptat. Quil 
fiubtilitate uEschinis interpretationem oppugnat et evertit, suam 
defendit et probat: Quam acuta et enucleata est haec tota 
diseeptatio, quam pressa ! Festinat enim ad res suas pro Be- 
publidt gestas (quod validissimum causss firmamentum yide- 
batur) orationem convertere et in uberiori administrationis su« 
campo spatiari."* 

Thus he praises the transition to invective, when the 
orator, like the dew descending in the evening on a 
parched field, had soothed the indignation excited by 
the peroration of his antagonist : — 

**Quis flexanimam Demosthenis potentiam digne explicaverit, 
quae summissio placidoque principle in animos omnium, velut in 
Bccensos agros tacitumo roris imbre leniter fluentes incendium 
quod reliquerit uSlschines extinguit, populique furorem placat. 
Mox vehemens et acer vi qu&dem incredibiU auditores extra se, 
contra uSlschinem calumniatorem odio, mercenarium Fhilippi 
contemptu proditorem patriae ir& rapit." f 

* "With what solemnity higezordimn of his disconne I For he hurries on to 

seizes the hearts of his andienoe ! He his own measares and to his administra- 

addnoes all the gods and goddesses as tion of pablie affairs, upon which jndg^ 

witnesses of his love for his country, ment was to be pronounced." 

With what a modest reference to his f ** Who shall ever be able to explain 

own services does he prepare the way the mastery of Demosthenes over the 

for a favourable hearing! While he human affections ? Beginning in a mild 

I only to implore that they will and subdued tone, like dew gently de- 



listen to him with the impartiality of scending on the parched fields, he ex- 
Judges, he renders them all eager for his tinguishes the flame which iBschines 
acquittal. Their minds being thus soft- had raised, and soothes the popular f^iry. 
^ided towards him, he proceeds briefly But soon after, having become vehement 
to consider the legal and constitutional and sarcastic,— with miraculous force 
prindplM by which the cause was to be he controls at will the feelings of his 
decided. With what subtlety does he hearers, and holds up .£scbines to their 
combat and destroy the positions of indignation, hatred, and contempt, as a 
JEsebines — while he defends and es- calumniator, as the mercenary tool of 
tablisbes his own! How acute, how Philip, and as the betrayer of his native 
terse, and how condensed is this portion land." 
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In conclnsion lie draws a parallel between tiie 
respective chiefs of Greek and Boman eloquence; 
giving on this occasion the preference to the former, 
although the latter was known really most to hav^ 
occupied his time, and to have engaged his affections : — 

" Demostheni, qui sub historici person^ oratorem celat, qui 
felici e& audacii quam Veritas sola parit, beueficiorum cives^ 
benevolentiaB suae Deos testes adhilit, credimus et favemus. 
Cicero, placatis judicum animis quantum ipsi patiuutur accepit, 
tanta taipen ejus facundia, ut quidvis impetrare posse videatur. 
Non petit Demosthenes sed rapit, sed impetu quodam pen^ 
divino, sententias de eorum manibus extorqtiet, Dulci Ciceronifl 
arte veluti Sirenum cantu, delectati judices cum illo malun^ 
errare, quam cum aliis recte sentire. Demostheni tanta auctor 
ritas inest, ut pu4ent dissentire, et cum fulmine eloquentias 
transversa feruntur auditores, non oratoris arte abripi, sed na^ 
turam sequi, sed rectn rationi se parere credunt. Cum orationea 
suas contra Clodium aut Catilinam figuris auget, elocutione 
Tulllus exomat, circumstantis populi clamoribus etiam admi- 
ratione excipitur. Cum Demosthenes contra -ffischinem iis 
affectibus, qui ab ipsa naturd oriuntur, suam animat iracundiam, 
dicentis obliviscuntur Athenienses, et (ut historiad proditum 
est) eodem furore omnes inflammati mercenarium ^schinem 
appellant." * 



* "When DemoBtbenes, concealing 
the skUftil adTocate under the disguise 
of a plain narrator of facts with that 
felicitous boldness which is supposed 
to spring itom truth alone, appeals to 
his fellow dtisens as witnesses of the 
benefits he has conferred upon them, and 
to the Gods themselves to prove the 
ardent patriotism that had ever animated 
his bosom, we implicitly b^eve all he 
says, aqd, warmly taking his side, we 
are impatient to see him vindicated and 
rewarded. Cicero having convinced the 
understandings of the Judges before 
whom he pleads, they, after deliberation, 
pronounce in his favour the soitence 
which they think Just; the eloquence 
displayed by him, however, being so 
iKilliant that we conceive there is no- 
thing which would not be conceded to it. 
Demosthenes does not ath—he setza— 
hy an energy almost divine, he wrests 
firom the hands of the Judges the sen- 



tence which he desires. Being capti- 
vated 19- the witching art of Gcero as \jjr 
the song of the ^rens, they are better, 
pleased to go astray with him than to 
decide righteously with others. Bueh 
authority does Demosthenes carry along 
with bim, that his hearers are ashamed, 
to differ from him, and, when struck by 
the lightning of his eloquence, th^ do 
not seem to be carried away l^ the art. 
of the orator, but believe themselves to 
obey a natural impulse, and to yield to 
the dictates of right reason. When 
Cicero ornaments with the choicest 
figures of rhetoric and beauties of lan- 
guage his declamation i^^ainst Clodius 
or Cataline, he is received with the ad- 
miration and plaudits of surrounding 
multitudes. When Demosthenes kindled 
rage against his accuser l>y giving voit 
to feelings which seem to rise sponta- 
neously in the human heart, the Athe- 
nian people forgot the crimes imputed 



Digitized by VjOOQIC 



A.D. 1727. LOBB MANSFIELD. 183 

This criticism shows that Murray, long before he 
ever spoke in public, had reflected much and deeply on 
the principles of the art in which, with a view to the 
distant future, he was earnestly endeavouring to im- 
prove himself, and that he had been early accustomed 
to calculate by what means a particular effect is most 
likely to be produced on the passions or the under- 
standings of a popular assembly, 

He continued, but with far less success, to cultivate 
the Muses in the mechanical fashion which 

AJ> 1727 

he had learned at Westminster ; and, on the He gains the 
death of George I., he entered into a compe- Jj^JJ*^ 
tition with all the most accomplished versifiers ^5i of 
then at Oxford to celebrate the praises of that 
poetry-hating monarch.* 

The art of grinding Latin verses must then have 
been extremely low at Oxford, for Murray's poem 
gained the first prize. I do not pretend to be by any 
means a nice judge of such compositions, but it seems 
to me a very wretched production, and I could point 
out much better imitations in the MusiB Edinenses. 
Thus he begins with a description of the terrible blow 
by which the sword of fate had deprived the United 
Kingdom of George, the conqueror of the Bhine and of 
the Danube : — 

" Quo percoflsisti BdtonM oaqJancUqae regna 
Ictn, Fati ensis ! trepidant ipsa atria regam 
Ingentemqne stupet mfl^rens Eoropa roinam, 
Geoi^os oocabuit Rhmi pacator et latri : 
£t dnUtamus adhnc aniniam aocnmnlare Bupremit 
^Sregiam donis ? qacMidam decot omne 'RH^nnia 



to the aocoaed, and (as hiatory lelatee), although I once was aocnstomed to the 

all inflamed with the same ftirj, hooted exerdee from which Murray is roppoeed 

at *Whiiuw as a wretch who had been to have derived each advantage, 
•nbomed to bring a fUse charge againat * Trying to speak English, when re- 

an innocent man." fusing to allow a poem to be dedicated 

K.B. I am afiraid tliat, from kng die- to him, he exclaimed, " I hate all Boets 

ase, my translatioa is veiy imperfectk sod Bainters 1" 
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Spargite ilore pio dnene, olenqae Minerva. 
Inyentrix, et Phoebe pater, coi lanrea can I 
Hie Javenk laarom sovit, longSBTas olivam." * 

After expatiating at great length upon the achieve- 
ments and virtues of the deceased, lest the nation 
should be thrown into absolute despair by such a 
heavy privation, he concludes with a panegyric on the 
"other hope of Britain," under whose enlightened 
sway they were about to live, and who was not less 
tenderly beloved by the gownsmen of Oxford than by 
his spouse. Queen Caroline : — 

** Tu tamen interea, quondam spes altera gentis 
Inline decns et oolameii, popolo plandente, Britanno, 
Suocedis Solio ; ordlnibna diaoordia cesait 
In te diversis, patri» tox una salntat. 
Hos inter plaoiras prooemm plebisque benigno 
Accdpias Bex (NPe, yovet tibi terga togata, 
Qiue, stadiosa oohors openun ! pars parva tuorum 
Non ingrata tamen ; qnoniam neo amantior ipsa 
Est Carolina tni, licet illi pronnba Juno 
£t Venus sBtema dnxenmt pectora flamma." f 

• •* Thon sword of fate, with what a fearftil blow 
Hast thou made England shake from top to toe. 
Lo! Windsor's royal halls are flll'd with dread; 
And Europe, stunn'd, laments the mighty dead. 
See George, who both the Danube and the Bhine 
Subdued and dviliaed, at last resign 
His throne and breath. And shall the grateful Muse 
Her tribute to such wondrous worth refuse i 
No; let Minerva strew with Phoebus hoe 
Her oUve with his laurel on His bier, 
Whose warlike youth to laurell'd honour led. 
Whilst peaceful oliye crown'd his aged head." 
f '* But cease, my Muse, these fond lamenting strains ; 
Our rising hope, and now our glory, rdgns. 
Hark to that shout ! the people's Joyftil tone ; 
A second George ascends the British throne I 
Lo ! discord ceases, all at once agree. 
United England looks. Great Sire, to thee. 
Amidst these sounds, whilst all at once r^oioe. 
Thy band of Gownsmen raise their loyal voice, 
Though small indeed their oiferings seem to prove. 
Deign to behold their merits in their love— 
Not Carolina's more, — though Juno's crown 
And Venus' form have mark'd her for thine own." 
The poem is signed— ** Gul. Mubbat, 

Honoratiss. Vioeoom. de Stormont, FiL 
JEdis Christi alumnus." 
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It is curions to think that the elder Ktt, between 
whom and the two succeeding Georges there origin ^f the 
was such mortal enmity, on this occasion rivalry be- 

bWAfin him 

tried to gain the prize for extolling George I., and the eider 
— certainly in no degree superior to them, — "* 
and is supposed, by reason of his disappointment, to 
have contracted a dislike of the fortunate candidate, 
which he cherished to his dying day. No one could 
then have foreseen the more brilliant strife in which 
the rivals were afterwards engaged as leaders of the 
opposite factions in the state.* 

Murray having taken his degree of B.A., without 
any opportunity of testing his proficiency by Senate- 
house honours, was transferred to London, j^^jj^y^t 
He obtained chambers in Lincoln's Inn,'|' and Lincoln'* 
began in good earnest to acquire a knowledge 
of his profession. While at Oxford he had attended lec- 
tures on the Pandects of Jtustinian, which gave him a 
permanent taste for that noble system of jurisprudence. 

Unfortunately we have only an imperfect account of 
the course of study which produced the most accom- 
plished Judge who ever presided in the Court of King's 
Bench. We know that he owed every thing to private 
and spontaneous exertion. The false maxim on which 
legal education now rests in England, " every man to 

• The following ie Mr. Macanlay's for Gb8ab» says the poet, loved the 

criticism on the nnBoooeasfal Unes of Moses; Gjesas, who coold not read a 

Pitt :— *« They prove that the young line of Pope, and who loved nothing 

student had but a very limited know- but punch and feit women."— £Mayt 

ledge even of the mechabical part of ii. 150. 

his art All true Etonians will hear f Till he had been several years at 

with concern that their illustrious school- the bar he lived in a very small set, 

fellow is guilty of making the first syl- three stories high, No. 1, ** Old Square,** 

lable in IdbenH short. The matter of then called Gatehouse Court, Th^ 

the poem is as worthless as that of any were pointed out to me when I com- 

college exercise that was ever written menced my career in a similar set. No. 2, 

before or since. There is of course much three stories high, next door ; and there 

about Mars, Themis, Neptune, and are several entries in the books of the 

CocytOB. The Muses are earnestly en- Society connecting him with than, 
treated to weep over the urn of (Ibsab; 
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learn as lie likes," * receives some countenance from his 
example. When there is a combination of enthusiasm^ 
and steady, perseverance, the want of means of instruct 
tion provided by the state is little felt, and tests of 
proficiency by public examination may be dispensed 
with ; but I conceive that in regard to the great mass* 
of students entering a leartied profession, it is necessary, 
by institution and discipline, to guide inexperience, to 
stimulate indolence, to correct the propensity to dissipa^ 
tion, and to have some assurance that those intrusted 
with defending life and property are decently well 
qualified for the duties which they may be called upon 
to discharge. 

During the three years that Mr. Murray passed as a 
student in Lincoln's Inn, all that the benchers required 
of him was to dine in the hall five days each term^ 
and once a term to read the first sentence of a paper 
prepared for him by the steward, called " an exercise," 
a remnant of the ancient custom of scholastic disputa- 
tion. But, by an admirable disposition of his time, 
while he mixed in society and still attended to elegant 
literature, he was sedulously and skilfully preparing him- 
self to be a great advocate and the greatest of Judges. 

First, he thoroughly grounded himself in ancient 
and modem history by a perusal of the most eminent 
original historians. He then applied diligently to 
ethics, which he mastered, and from his own experience 
he always strongly recommended the philosophical 
works of Cicero. But he never showed any taste for 
metaphysics, which were now engrossing the attention 
of his countrymen. The foundation of jurisprudence 
he maintained to be the Eoman civil law. Thence he 
proceeded to international law, doing full justice to the 
learning and genius of Grotius, its codifier and almost 
its founder. Next he entered on the feudal law, with- 

• Or ** laiasesrien &ir«." 
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out which our law of real property must be very im- 
perfectly understood. Here he showed his disoemment 
by taking for his guide and his favourite his oountry- 
zuan Craig, whose treatise De Feitdis he justly thought 
was much to be preferred to any juridical work which 
England had then produced. Next came the English 
municipal law, and this he was obliged to search for 
in very crabbed and uncouth compositions, which often 
filled him with disgust and sometimes with despair. 
He was pleased with Bracton, and could not deny the 
terseness and perspicuity of Littleton; but he never 
could be made to fall down and worship Lord Coke, 
whom we are taught to regard as the god of our 
idolatry. Nay, he was unjust to the merits of this 
quaint and immethodical though learned and accurate 
writer, and used constantly to be laughing at his 
etymologies, — as, that "parliament is derived from 
parler le meni;" and his trying to give reasons for all 
that the law enacts, as his defence of the old sentence 
pf mutilation in high treason *' to show that the traitor 
ought to have had no ancestors, and should have no 
posterity." Indeed, instead of being, like Sir William 
Blackstone, a legal optimist^ he did not sufficiently 
appreciate the merits of the old common law ; overlook- 
ing the love of public liberty displayed by many of its 
piaxims, and its admirably contrived machinery for 
separating questions of law from questions of fact, and 
for bringing a suit to the real point on which it ought 
to be determined. But he submitted to the drudgery 
of tQUing through tiresome text-books and rubbishy 
reports, and he became as well acquainted with " col- 
lateral warranties" and "recoveries with double 
voucher" as lawyers who, never travelling beyond 
their black-letter lore, venerated these processes as the 
perfection of human reason. 

Expecting to be employed in appeals from Scotland, 
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wtich, since the Union, were decided at the bar of the 
House of Lords, he paid much attention to the law of 
that country, and he expressed satisfection with the 
methodical arrangement and precise definitions of 
Mackenzie and Stair. But his true delight was to dip 
into the juridical writers of France, that he might see 
how the Eoman and feudal laws had been blended in 
the different provinces of that kingdom ; and, above 
all, to pore over the admirable commercial code recently 
promulgated there under the title of " Ordinance de la 
Marine," which he hoped one day to introduce here 
by well-considered judicial decisions, — a bright vision 
which was afterwards realised. 

He never had the advantage of being initiated in 
the mysteries of legal warfare by any practitioner ; the 
pupilising system, now in such vigour, having been 
introduced in the following generation by the celebrated 
Tom Warren * and Mr. Justice BuUer.f He attended 
a debating society, where knotty questions of law were 
discussed ; an4 such pains did he take in getting up 
his arguments, that the notes he then made were fre- 
quently of use to him when he was at the bar, and even 
He attends a *^^ ^® ^*^ heeu elevated to the bench. But 
dating his principal resource for gaining experience 
was attending the courts at Westminster and 
listening to the judgments of Chief Justice Eaymond. 
He continued to think that, in the absence of academi- 
cal lectures and examinations, such an attendance is 
the best opportunity which candidates for the bar enjoy 
of gaining a liberal knowledge of their profession. For 
this reason, considering it for the public welfare as 
well as for their advantage individually that they should 
be properly instructed, — when, presiding in the King's 

* My great-great-grand&ther in Law. being called to the bar; bat the former 
t Lord Maodesfield and Lord Hard- had been an attorney, and the latter was 
wicke bad eadi sat in a law oflBoe before intended for one. 
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Bench lie was in the constant habit of explaining the 
intricacies of the case tried before him, and giving the 
reasons of his judgments, not only to satisfy the parties, 
but as he expressed it, " for the sake of the students.* 

The marvellous circumstance is, that, in the midst of 
these multifarioius and severe studies, Mr. He^drWcs 
Murray was " drinking champagne with the wiTSf** 
wits.*'t I aui almost afraid to record it, lest ^**«" 
it should seduce some heedless youths into the false and 
deceitful notion that dissipation is compatible with 
success in our profession. But let them remember that 
before he went to WilVs or Burton's he had been eight 
or ten hours busily employed in professional studies ; 
and that, when he associated with gay companions he 
never so indulged as to be prevented from rising to 
light his own fire next morning, or from sitting down 
to his books with a sound stomach and a clear head. 
Above all, before they expose themselves to temptation, 
let them wait till such nodes ccenceque deHkm as were 
enjoyed by Murray are actually in their power. 

The most intimate and familiar friend he had in the 
world was Alexander Pope ! I ! To this ^^^ ^^^^ 
prince of poets he had been introduced, while ma<?y with 
at Westminster School, by his countryman 
Lord Marchmont, and a warm and steady attachment 
sprang up between them. The young Scot was at 
first exceedingly flattered and delighted by the notice 
of a writer of such celebrity, whose Pastorals he 
had got by heart when a child, but whom till he 
was sent to England, he had never hoped to behold. 
Afterwards he had the good taste to relish the exquisite 

* I began my legal stadentship in the box dose by hhn, he handed the record 

last days of Lord Eenyon. The court to as, and he wonld point oat to us the 

at Westminster was so constmcted, that important Issues to be tried. I do not 

we could have no communication with remember that he ever publicly alluded 

him; but I have a lively recollection to our presence, 

that at Guildhall, the students having a f Boswell's Life of Johnson. 
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powers of conversation whicli the bard could display in 
the company of those he liked, and he was touched 
by experiencing constant kindness from one who was 
disposed to treat nobles and kings with disdain. Pope^ 
on the other hand, intuitively discovered the genius of 
this juvenile worshipper, was struck by his extra- 
ordinary accomplishments, agreeable manners, inge- 
nuous countenance, and (it is said), above all, by the 
silvery tones of his voice, which seemed then, and ever 
after, to have doubled the effect of all his other powers 
to win his way in the world.* In such favour was 
Murray, that when he had adopted the law as his pro- 
fession, and he came to reside as a student at Lincoln's 
Inn, the autocrat of the literary world, anxious for his 
success, actually undertook to teach him oratory; — not 
the composition of orations, but the varying attitudes 
and intonation with which they should be delivered. 
Murray had frequent invitiations to Twickenham ; and 
Pope, coming to Lincoln's Inn, would spend hours in 
instructing him. One day the pupil was surprised by 
a gay Templar, who could take the liberty of entering 
his rooms without the ceremonious introduction of a 
servant, in the act of practising the graces of a speaker 
at a glass, while Pope sat by in the character of a pre- 
ceptor. Bishop Warburton accounts for the extra- 
ordinary marks of kindness which Murray thus experi- 
enced : — " Mr. Pope had all the warmth of affection for 
this great lawyer, and indeed no man ever more deserved 
to have a poet for his friend; in the obtaining of which, 
as neither vanity, party, nor fear had a share, so he 
supported his title to it by all the offices of a generous 
and true friendship."'}' 

* The feindfal may snppoee that their the little nxghUngale" 

harmony arose from weal uniMn. Dr. f Annotations on Pope's Imitation of 

Johnson, hi his Life of Pope, says, *< His the Sixth Epistle of the First Book of 

voice, when he was yonng,. was so Horace, 
ple^ising, that he was called in fondness 

I 
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Lord Mansfield's biographers represent him as now 
making the " grand tour," and, from the language thej 
^nploy, it might be supposed that he spent several 
years in wandering over distant lands and ^.d. 1730. 
sojourning at foreign courts.* He did cross His excur- 
the English Channel, but, upon examining Fn^and 
dates, it will be found that his " travels over ^^^' 
the continent of Europe " shrink into a long vacation' 
trip to France and Italy, which most practising lawyers 
have taken. On the 24th of June, 1730, after keeping 
Trinity Term at Lincoln's Inn, he was present in the 
schools at Oxford, and, with the usual forms, received 
the degree of M.A. On the 23rd day of November 
following, he was called to the bar in Lincoln's ^^ ^^ 
Inn Hall; and he probably had returned caUedto 
aome weeks previously, to make preparations 
for commencing his professional career.'}' I believe 
there is not extant any account of his adventures — but 
thus speculates one author, who would have us believe 
that as Gibbon conceived the plan of his " Decline and 
Fall " on viewing the ruins of the Capitol, so Murray 
was first fired with the ambition of being a great 
lawyer and orator on beholding the scene where Cicero 
had triumphed; — 

•* At Rome Mr. Murray was probably inspired and animated 
with the love of Ciceronian eloquence ; at Rome he was 
prompted to make Cicero his great example and his theme. At 
Tusculum, and in his perambulations over classical ground, why 
might he not be emulous to lay the foundation of that noble 
superstructure of bright fame which he soon raised after he 
became a member of Lincoln's Inn ? *' J 

* Lord Broagham describes him W™ Murray, Esq**, one of the fellows of 

** as eitJoyiDg all the advantages of a this Society, being of ftill standing, and 

finished classical edncation ; adding to having observed the rules of this Society, 

fkU the enlargement qf mind derived and performed all his exercises, be called 

from foreign travel, undertaken at an to the bar, first paying all his arrears 

age when attentive observation can be and daties to this Society; and that he 

aacompaaiied by reflection." (Statesmen, be published at the next Exercises in 

1. 100.) the Hall." 

t •* At a Council held the 23d day of % HolBday, pp. 9, 10. 
Nov. 1730.— Ordered that the Hon»>i« 
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I make no doubt that, ever indxistrious and eager for 
improvement, lie turned his jaunt of two or three months 
to the best advantage, and that, having introductions 
to our ministers abroad and to the most eminent literary 
characters in the cities which he visited, he saw, and 
reflected, and profited more in this short interval than 
the ordinary " sons of earth," who waste years on the 
Continent, chiefly employed in criticising the perform- 
ances of opera singers, or in exposing themselves to 
ridicule for their determined adherence to English 
prejudices and absurdities. 

When he put on the long robe, it may be safely 
November ^-ffirmed that there had not hitherto appeared 
Hisacoom- at the English bar a young man so well 
piis^nta qTiaii£^ }yy ]iig acquirements to follow the 
vocate. 1^^ j^g ^ Ki^eral profession. Without having 
become a deep blacft letter lawyer, he was scientifically 
familiar with our municipal jurisprudence, and capable 
of conquering any particular point in it whioh he 
might have occasion to encounter. He had made him- 
self acquainted not only with international law, but 
with the codes of all the most civilised nations, ancient 
and modem; he was an elegant classical scholar; he 
was thoroughly imbued with the literature of his own 
country ; he had profoundly studied our mixed consti- 
tution ; he had a sincere desire to be of service to his 
country, and he was animated by a noble aspiration 
after honourable fame. A very different being this from 
the duU plodder y who, having gained a knowledge of forms 
and technical rules, looks only to make his bread by law 
as a trade — or the empty adventurer, who expects to secure 
wealth and high office by a flashy speech I 
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CHAPTER XXXI. 

CONTlNtTATION OF THE LIFE OF LORD MAHSFIELD TILL HE 
WAS MADE SOLICITOR GENERAL AND ENTERED THE HOUSE 
OF COMMONS. 

Murray remained at the bar above two years without a 
bnef, <5r, at least, without being employed in a cause of 
impoirtanoe. During this trying interval his ^ j, ^^g^^^ 
courage fully supported him, and, although he 1^32. 
must have passed anxious moments, he still withoat 
fdt the confidence of ultimate success which ^"*"*®*- 
genius sometimes prompts. His friends were most 
afraid, from his Hterary connections and propensities, 
that he would be induced to relax his resolution to 
raise himself by the law, and that he would attempt 
authorship or prematurely mix in political strife. The 
recent examples of Addison and Prior were very seduc- 
ing to those who might be disposed to prefer the primrose 
path of poetry. But Murray now, and ever ^,g ^^^j^ 
after, displayed a rooted attachment to his menttohis 
profession, and a firm purpose to establish his ^^^ ^^^^ 
reputation by reaching its highest honours. He there- 
fore actually declined an offer made to him to bring him 
immediately into parliament, — ^being convinced that a 
barrister ought not, in prudence, to expose himself to 
this distraction till he is fully established in practice 
and may fairly expect to be appointed Solicitor General; 
and we shall see that he afterwards preferred a seat on 
the bench to the leadership of -the House of Commons 
and the near prospect of being Prime Minister. I do 
not believe that he looked upon the fame of a great 
VOL. ni, 
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judge with more respect than that of a great poet or a 
great statesman, but he made a prudent estimate of his 
own powers. He certainly had not sufficient imagina- 
tion for poetry, or moral courage for statesmanship, 
although his fine understanding and his eloquence were 
sure to command success in the career on which he had 
entered. Thus, in the words which he himself em* 
ployed, *' he had genius and resolution enough to raise 
himself above the common level ; 

* Vlctorqae virdm ToUtare per ora.* " 

Never absent from chambers when there was a possi* 
bility of a client calling to consult him, or 
ohambera in £rom Westminster Hall when a diligent 
w3i?^ew young barrister ought to be seen there, he 
by Pop?**** still contrived to keep up an intercourse with 
the witty and the powerful. He now took 
chambers at Na 5, King's Bench Walk, in the T^nple; 
and here Pope frequently visited him in the evening, to 
save him from the suspicion of neglecting his profession 
by haunting coffee-houses, as he had allowed himself tp 
do while a student. We may easily imagine that the 
lawyer and the poet occasionally met at the dreeton, or 
Dick's or The DwiVs Tavern, which were close byj-^or 
in the shop of Lintot between the two Temples, or that 
of Tonson in Chancery Lane ; or that they went together 
to the theatre in Lincoln's Lin Fields, to see the per- 
formances of Betterton and Mrs. Clive ; — but for such 
meetings I find no authority ; and we must tell what 
we know to be true, not what we consider to be 
probable. 

Murray continued as eager as when he was a student 
under the bar to increase his store of professional learn- 
ing, and by no means (after the common fashion 
of lawyers who have had an academical education) 
abandoned liberal studies. Through the busiest part of 
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Us life he found time to keep up his acquaintance with 
the Greek and Latin classics, and to gain a knowledge 
of new publications of merit soon after they issued from 
the press. In an interval of leisure he showed that he 
was qualified, like M. Guizot, the Prime Minister of 
Louis Philippe, to gain celebrity as a professor in a uni- 
▼wsityi For the benefit of the heir of the 
ducal house of Portland, he wrote two very "on the 
long letters to that young nobleman " On the S^rt'and 
Study of Ancient and Modem History,"— ^™« 
which would constitute an admirable syllabus 
for a course of lectures. It is vidth some humiliation 
that I look to the members of the profession at the 
present day without being able, either at the bar or the 
bench, to discover any one with such an extensive, 
exact, and philosophical acquaintance with historical 
books, historical events, and historical characters. You 
would suppose that he had lived in every age which he 
describes, — having witnessed the occurrences which 
he narrates, and conversed with the men to whom 
he presents his readers. In ancient history I think he 
most exites admiration by his remarks on the causes of 
the decline of the Eoman empire, which even with the 
assistance of Montesquieu and Bossuet, till Gibbon 
arose few so thoroughly understood. The familiarity 
which he displays with modem history is quite 
astounding, — and I had almost said appcUKngj for it 
produces a painfal consciousness of inferiority, and 
creates remorse for time misspent. He seems to have 
carried in his memory every remark of every French 
historical writer from Philip de Comines to Voltaire ; 
and by a few masterly strokes he gives a better notion 
of Clovis, Charlemagne, Louis XL, and Henry IV., 
than is to be gathered from persuing many tomes of 
ordinary bookmakers.* Some will regret iJiat he did 

* HoUklBj, 13-23. Mamy seems to buve bad ratlier an ezoessiTe admiration 

2 

Digitized by VjOOQIC 



196 REIGN OF GEORGE H. Chap. XXXL 

not devote himself to historical composition, and so 
wipe ofif the reproach which in this department of our 
literature attached to it before the age of Robertson 
and Hume. But I must proceed to show what benefits 
he conferred on the community in the employments to 
which his destiny carried him. 

It has often been said that Lord Mansfield ^' never 
knew the dififerenoe between total destitution and an 
income of 3000Z. a year." ♦ This is a common instance 
of a perversion of truth from a love of the marvellou&r 
He had been above seven years at the bar before his 
gains reached or approached this amount ; but from his 
third year, at all events, he had very encouraging 
practice, and he must have been comparatively wealthy. 

He had long before dedicated his first professionid 
earnings to the purchase of a set of tea china, with 
suitable silver plate, for his sister-in-law. Lady Stor- 
mont, who, after his father's death, had sent him not 
only supplies of Scotch marmalade, but pecuniary 
contributions to assist him while he was a student at 
Lincoln's Inn. 

The earliest success he met with was, as he had 
anticipated, at the bar of the House of Lorda 
S'^rbHf Sir Philip Yorke and Talbot were th^^ 
SLordsT always opposed to each other as leaders. In 
Scotch cases, Mr. W. Hamilton, a Scotch 
advocate (father of Single-speech Hamilton), having 
settled in London soon after the Union, was almotsFt 
always the junior on one side; and Murray, from a 
good word spoken in his favour by his friends to the 
Scotch solicitors, and from the painstaking disposition 



of French genius, to which Scotsmen are author has been in England the test of 

liable ; and he had a respect for Voltaire orthodoxy and loyalty, 

which few now would have the conn^ * Character of Lord Mans&eld by Mr. 

to confess, for, since the French Revolu- Boiler ; Seward's Anecdotes, iv. 492; 

tion, an indiscriminate abase of this BMooe*8 Eminent Lawyers, 171. 
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for which he soon gained credit, was generally on the 
other. 

He attracted much notice as counsel for the respon- 
dent, along with Mr. Talbot, against Sir Philip Yorke 
imd Mr. Hamilton, in the case of PaUersqn v. Ordham, 
heard on the 12th of March, 1732-3. Although this 
was an appeal from the Court of Session, it excited very 
lively interest, and persons in all ranks of life crowded 
to the bar of the House of Lords to listen to the. argu- 
ments upon it, for it related to the South. Sea Bubble, 
which had propagated an epidemic madness in the 
nation. The respondent, residing in the city of Edin- 
burgh, to which the malady had penetrated, em* 
ployed the appellant in London to buy some South Sea 
stock when it was at an extravagant height, and was 
expected to rise still higher. But immediately after 
the purchase it fell down to nothing, and was utterly 
unsaleable and worthless. The respondent then sued 
the appellant for damages, on the ground that he had 
been deceived and defrauded ; and the Scotch judges, 
out of compassion to their countryman, decreed that 
the appellant, the English broker, should reimburse 
him to the amount of the purchase-money and interest 
at 6 per cent. Mr. Murray tried to support this decree 
by much ingenuity, and by a very striking description 
of the frauds practised by the concoctors of the late 
gigantic conspiracy and the sufferings of their victims* 
He was unsuccessful ; for the House of Lords yielded to 
the reasoning on the other side, that his client had 
only to blame his own covetousness and credulity, but 
he excited great admiration by the gallant stand he 
had made in an unequal fight.* 

Li a few days after, he gained still higher credit as 
counsel for the young Marquis of Annandale, who was 
in a state of mental imbecility, and whose companion 

* Lord's Jonrnale; printed Caae^ preferred in the libraiy of the Hoiue of Lords. 
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or keeper was the philofiopher Darid Hume. The- 
action respected the expenses incurred in the funeral of 
the late Marquis, which had "been conducted in a style 
of prodigious splendour, without any authority from 
his executors. There bfing no decisions whatever in 
point, the case was to be decided by the principles of 
the Soman Civil Law; and Murray contended, with 
much force, that, according to the just view of the 
Actio Funerariaj the demand could not be supported. 
This seemed to be the ofanion of the House ; but their 
Lordships, not deeming it for the honour of the peerage 
that a tradesman should suffer who had wished to do 
honour to a deceased member of their body, deferred 
giving judgment, and there was a compromise between 
the parties.* 

Li the following session he distinguished himsi^ 
A j>. 1733- fi*ill more in a case of Moncrieff v. Manerieff. 
*^^ Sir Thomas Moncrieff, a baronet of ancient 

family, but of small fortune, with^w chdldren, gave the 
eldest son a liberal education, and wished him to 
embrace some profession to enable him to make his 
way in the world. The young gentleman, however, 
preferred being idle ; and, after a course of dissipation, 
married against his father's consent. Sir Thomas, 
incensed at his conduct, revised to see him till by 
amendment of life he should deserve forgiveness, but 
settled upon him an annual allowance of 2000 marks 
Scotch, making 11 IZ. sterling. A process was then 
commenced in the Court of Session against the father 
by the son, who claimed as of right an augmentation 
of this stipend; and the Scotch judges, strangely 
hallucinating, decreed him 200Z. sterling a-year. — Mr» 
Murray, for the appellant, argued thus : — 

" In the admitted absence of any statute, or positive rule, or 

* Lord's Journals. Murray's leader in this appeal was Duncan Forbes of 
Cnlloden, afterwards President. 
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prior decision ttpon the subject, will any expounder of the law 
of nature, on which the claim is rested, say that parents who 
have properly reared their ofifspring are bound to maintain them 
in idleness when they are grown up and by industry might 
easily obtain a maintenance for themselves ? or that a son * who 
hearkeneth not to the voice of his father,' and who therefore by 
the law of Moses was declared * worthy of death,' cannot forfeit 
this claim by disobedience ? Sir Thomas Moncrieff has actually 
allowed the respondent a sum sufficient not only to supply him 
with the necessaries, but in that cheap country with all the 
conveniences, of life. That a son, beyond a necessary subsist- 
ence, has a right to a determinate part of his father's property 
to waste in jsuperfluities, is what was never pretended in any 
part of the world. By the law of Scotland a man seised in fee 
simple may disinherit his scm, which proceeds upon the sup^' 
position that he has an absolute power ovot it during his life. 
If this action is founded on the law of nature, nature knows no 
distinction between the eldest and the youngest child, or between 
a provision for sons and for daughters ; and as the appellant has 
fo^ other children with the same rights as the respondent, if 
this decree stands they are entitled to sue him for more than all 
he has in the world to divide among them, and they may leave 
him to perish for want.". 

The House Bustained the appeal^ and reduced the 
allowaiiC5e to the sum which the appellant had offered.* 

Murray was complimented several times, both by 
Lord Cowper and Lord Macclesfield, upon the talent he 
had exhibited in ai^uing thede cases ; and thenceforth 
he was retained in almost all the appeals heard at the 
bar of the House of Lords, from whatever part of the 
kingdom they came. 

In 1737 he acquired immense ScUU as counsel against 
the bill introduced to disfranchise the city of He is connsei 
Edinburgh on account of the alleged mis- MS^^Jdi^ 
oonduct of the inhabitants in putting Captain ^°city ^5* 
Vorteus to death. He dwelt with much force U*^J**^ 
on the insult about to be offered to the capital g*^®' 
of Scotland ; he pointed out the injustice of Porteus. 
punishing the many for the supposed offence of the 

* Lord's JoiinialB, 1733; Hollidaj, 30, 31. 
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few ; and, although he could not justify the violenoe 
which had been committed, he strongly insinuated that 
the spirit of wild justice which had been displayed, the 
calmness and solemnity with which the deed had been 
done, and the utter impossibility of ever detecting, 
by enormous rewards, the individuals personally en- 
gaged in it, redounded to the honour of the Scottish 
nation. 

The measure was defeated; the freedom of the 
city of Edinburgh was voted by the corporation to 
Mr. Murray for the zeal and abHity he had displayed 
as their advocate, and prophecies were uttered copiously 
all over Scotland that he would one day confer high 
honour on his country.* Hitherto, however, he had 
fared rather indiflferently in Westminster Hall. He 
did not addict himself to any one court in particular ; 
but, without a regular flow of business, he went where 
a stray brief might carry him. 

His name does no* yet appear in the Common Law 
or Equity Eeports ; but we know, from his own state- 
ment when Chief Justice of the King's Bench,f that, in. 
the year 1736, he was counsel before Lord Talbot in 
the great case of Buvot v. BarbtU, where, from his repu- 
tation for acquaintance with the law of nations, he was 
called upon to argue the question " whether a foreign 
minister can, by engaging in commerce, waive his 
privilege from arrest?" and "whether an agent of 
commerce, or a consul, is entitled to the privileges of a 
public minister?" Although he was too modest to say 

• See Par. Hist. voL x. p. 187. An no Cure for Love,** wrote an encomiastic 

act was passed mercOy to disqnalify copy of verses on Mr. Murray for his 

Wilson, the Lord Provost, and to impose patriotic exertions, which may be found 

a small fine upon the city. (10 Geo. IL in Holliday, p. 39. They are not so 

0. 34.) Gilbert Elliot, the ancestor of promising as might have been expected, 
the Earl of Minto, then a boy of four- f E. T. in Cases temp. Talbot, 181. 

teen, afterwards Lord President of the See Burrow. Holliday must be wrong. 

Court of Session, and author of the song matcing it 1764. See case in my Life of 

celebrated by. Sir Walter Scott in the Talbot 
Lay of the Last Minstrel, " Ambition > 
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so, we need not doubt that lie eminently distinguished 
himself on this occasion. 

But still his fee-book, when summed up at the end of 
the year, showed only a very moderate figure; and, 
according to the graduated gratitude of the old protho- 
notary, although he ought to have written at the bottom 
of the page Laus Deo I he was not yet called upon for 
Laus magna I ! still less Laus maxima Deo ! ! I 

For this reason, in spite of his rising fame, he met 
with a sad disappointment in an afiair of the ^^ ^ 
heart. Without being of a romantic turn of croBsed in 
mind he was sincerely attached to a young 
lady of beauty, accomplishments, and birth, and 
she listened favourably to his suit; but her family, 
requiring a sight of his rent-roll, were not con- 
tented that her jointure and pin-money should be 
charged upon his "rood of ground in Westmin- 
ster Hall," and married her to a squire of broad 
acres in a midland county. As he was exceedingly 
dejected by this event, his fidend Pope tried 
to cheer him by addressing to him an ^ p^^J^ 
imitation of the Sixth of the First Book 
of Horace's Epistles ("Nil admirari," &c.), thus be-' 
ginning : — 

** *Not to admire, is all the art I know 

To make men happy and to keep them so.' 

Plain Truth, dear Murray, needs no flowers of speech ; 

So take it in the very words of Creech." 

After pointing out various instances of the vanity of 
human wishes, he thus proceeds : — 

'* If not so pleased, at council board r^ioe 
To see their Judgments hang upon thy voice; 
From mom to night, at Soiate, Rolls, and Hall. 
Plead much, read more, dine late, or not at all. 
But wherefore all this labour, all this strife. 
For fame, for riches, for a noble wife ? 
^all one whom naUve learning, birth conspired 
To form, not to admire, but be admired^ 
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Si«^ whUe his Ghloe, blind to wit and worth. 
Weds the rich dohiess of some son of earth ? 
Yet time ennobles or degrades eadi line ; 
It brfghten'd Craggs's, and maj darken thine. 
And what is fSune ? the meanest have their day ; 
The greatest can but blaze and pass away. 
Graced as thon art with all the power of words, 
So known, so hononr'd in the Honse of Lords~* 
Anspicions scene ! another yet is nigh, 
More sUent f&r, where kings and poets lie; 
Where Murray, long enough his country's pride. 
Shall be no more than Tull/ or than Hyde.* 

Murray, still disconsolate, took a small cottage ou 
the banks of the Thames, near Twickenham, to which 
he retired, that he might nourish his regrets. The 
unwearied friendship of the poet then prompted his 
exquisitely beautiful imitation of Horace's Ode to 
Venus f: — 

** Again ? new tumults in my breast ? 

Ah, spare me, Yenus ! let me, let me rest I 
I am not now, alas ! the man, 

As in the gentle reign of my Queen Anne. 
Ah, sound no more thy soft alarms, 

Nw drde sober fifty with thy charms. 
Mother too fierce of dear desires, 

Turn, turn to willing hearts your wanton fires; 
To number Jive direct your doves. 

There spread round Murbat all your blooming loves ^ 
Koble and young, who strikes the heart 

With every sprightly, eveiy decent part; 
Equal the icjured to defend. 

To charm the mistress or to fix the friend ; 
He, with a hundred arts refined. 

Shall stretch thy conquests over half the kind. 
To him each rival shall submit. 

Make but his riches equal to his wit. 
Then shall thy form the marble grace, 
Thy Grecian form, and Chloe lend the face : 
His house, embosom'd iu the grOve, 
Sacred to social life and sodal love. 
Shall glitter o'er the pendent green. 
Where Thames refiects the visionary scene: 



* Such discrepancy is there between Law and Poetry, that Pope himself cannot 
pay a compliment to a lawyer without giving a specimen of the bathos. These two 
lines were happily ridiculed in Colley Qbber's parody:— 

" Persuasion tips his tongue whene'er he talks; 
And he hat chambers in the Kinffs Bench Wdlke,'* 
t Odes, book iv. ode 1. 
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Thither the eilver fioimdiDg lyres 
Shall call the smiling Loves and yoong Desires ; 
There every Qrace and Muse shall throng, 
£zalt the dance, or animate the stnag ; 
There youths and nymphs, in consort gay, 
Shall hail tlie rising, dose the parting day." 

The soothmg effect of this rivalry of youths and 
nymphs, graces and muses, smiling loves cured by 
and young desires, would have been very b^stoess. 
doubtful; but Murray was cured by the return of 
Michaelmas Term, which recalled him to Westminster 
Hall, and by the turmoil of attorneys and solicitors, 
jurymen and witnesses, noisy counsellors and prosing 
judges. 

All his energies were soon after called forth by 
receiving a brief in a crim. con. cause of much 
expectation. The lady who was the subject He is 
of it, a sister of Dr. Ame, the composer, pos- the bei£ of 
sessed exquisite beauty and attractions. She {Jj^JJeS 
was a favourite actress, and the whole town JJJ^^J^ 
had been lately occupied with ihe notable 
dispute between her and Mrs. Clive as to which of them 
should perform the part of Polly Peachum in the Beg- 
gar's Opera. She had been married to the worthless 
son of the famous Colley Gibber : many stories were 
circulated of her gallantries, and from among her 
many lovers Colonel Sloper* the one selected as a 
defendant in this action, had a distinguished name in 
the fashionable world. Murray was only junior counsel 
for him ; but in those days, when long speeches were 
unknown, all the counsel were permitted to address 
the jury, and he had a fair chance of an opportunity to 
show off his eloquence. 

A story was fabricated, and has been repeated a 
hundred times, that he emerged from ob- ^^ ^^^, 

, , ^ , , Notmthin 

8cunty and made his fortune on this occasion the vuiear 
by the accidental illness of his leaden Nay, b^sad' 
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de^y «^ we are circumstantially told that ** on Serjeant 
speak on hia Eyre's sudden seizure in court, when about to 
taken'iii. °*^ speak for the defendant, the duty of the senior 
devolved on the junior counsel, who at first 
modestly declined it for want of time to study the case, 
and that the judge, to indulge him, adjourned the trial 
for about an hour."* Not only is this fit of poor 
Serjeant Eyre unnoticed by the contemporary accounts af 
the trial which were printed, but they actually give us 
his speech to the jury, which seems to have been " hot 
and heavy," as became the coiff Mr. Murray followed, 
and was much more lively and impressive. In truth, 
it was a most infamous action, and now-a-days, on the 
maxim *' volenti nonfit injuria,^^ the plaintiff would have 
been nonsuited, for he had connived at his own dis^ 
honour ; and it was proved that, when Colonel Sloper 
and Mrs. Cibber were in bed together, he had brought 
them a pillow and put it under their heads. The 
Magazines I are rapturous in their praise of Mr. 
Murray's performance, but give us a very meagre 
account of it ; and my readers, making allowance for 
bad reporting, must not conclude that it was feeble 
from the following extract, which is the most favourable 
I can find : — 

** The plaintifif tells his servant that * Colonel Sloper is a good* 
natxMred hoyj To this boy he resigns his wife, from this boy he 
takes money to maintain his family, and then he comes to a 
court of justice and to a jury of gentlemen for reparation in 
damages. It devolves on you, gentlemen, to consider the 
consequences of giving damages in a case of this nature. In- 
finite mischiefs would ensue if it should once come to be imder* 
stood in the world, that two artfnl people, being husband and 
wife, may lay a snare for the affections of an unwary yoimg 
gentleman, take a sum of money from him, and then come to 
extort more with the assistance of twelve jurymen. I desire 

• Homday,'p. 35, A. « Because it Is ^ and heavij /" 

f Legal oonnndrnm : — ** Why is a % Reporting law trials in newspapers 
Seijeant'B speech like a tailor'a goose V did not begin till long after. 



Digitized by VjOOQIC 



A.D. 1738. LOBD MANSFIELD. 205 

to be understood as by no means an advocate for the immorali- 
ties of my client; but remember, gentlemen, this is not a 
prosecution seeking punishment for the sake of the public ; the 
only question here is, whether the plaintiff has been injured, 
and surely he cannot justly represent himself as injured if 
he has not only consented but receiyed a high price for that 
which he does not at all value. However, gentlemen oi the 
jury, if it be thought requisite to find a verdict for the plaintiff, 
we have not a denomination of coin small enough to measure 
tiie danu^es." 

The jury found a verdict for the plaintiflf, with lOZ* 
damages, said to be " a piece of blank paper of the 
smallest value at that period in circulation.* 

Mr. Murray's eloquence was the theme of universal 
applause; and, in spite of misrepresentation and 
exaggeration, there can be no doubt that this speech, 
delivered in common professional routine, placed him 
at the head of the bar. He never countenanced the 
fable of Serjeant Eyre's fit, and knew well that he had 
reaped the fruit of premeditation and study; yet he 
used to talk of this trial with much complacency, and 
to say, " Henceforth business poured in upon me from 
all quarters, and from a few hundred pounds a year, I 
fortunately found myself in the receipt of thousands." 

The most distinguished client who solicited his 
patronage was Sarah, Duchess of Marl- samh, 
borough, who had several important suits SSbOTo^gb, 
going on in the Court of Chancery respecting ^ *^®°** 
the trusts of her husband's will ; and, desirous of 
stimulating his zeal in her favour, she resolved to 
make him a liberal donation, although not quite so 
splendid a one as that received from her by his rival 
Pitt. She sent him a general retainer, vnth a thousand 
guineas. Of these he returned her nine hundred 
and ninety-five, with an intimation that " the profes- 

* HoUidaj, 36; Selviyn's Nisi Fdms, the yerdlct in Ciblber v. Slcper to have 
10. Lord KenyoQ, in DvberUy v. Oun^ been for the defendant ; but he was quite 
ningt 4 Term B^[NvrtB, 654, represents mistakeB. 
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sional fee, with ^ general retainer, oould neither be lees 
nor more than five guineas." 

As might be expected, she was a very tronblesome 
client, and she used to visit him herself at very unseason- 
able hours. On one occasion, when late at night he came 
home to his chambers, he found them almost blocked 
up by a splendid equipage ; footmen and pages, with 
torches in their hands, standing round; and the 
Dnchess seated in his consulting chair. Instead of 
making any apology, she thus addressed him : *' Young 
mail, if you mean to rise in the world, you must not 
sup out." 

Another night, when, after the conclusion of a very 
long trial in which he had succeeded, he was indulging 
in agreeable conversation with Pope and Bolingbroke, 
Sarah again called, and, having in vain expected hfe 
return till past midnight, went away without seeing 
him. His clerk, giving him an account of this visit 
next morning, said to him, " I could not make out, sir, 
who she was, for she would not tell me her name; 
but she swore so dreadfully that she must he a lady of 
quality /" 

Mr. Murray's growing celebrity procured him a re- 
tainer at the bar of the House of Commons 
S^^S^'rf as counsel for the merchants who, because 
tte House of ^hev wcre interrupted in their smufffflins: 

Commons on . *^ ^ ^ .1 o . -i 1 . ... , 

the petition advcntuTcs to the bpanish colonies, petitioned 
^th Spain, for a rcdress of imaginary grievances, and were 
trying, without any sufficient ground, to bring 
about a war between the two countries. On this occasion 
" every resource of oratory was applied to exaggerate 
the insults and cruelties of the Spaniards, and to brand 
as cowardice the minister's wise and honourable 
love of peace. It was asserted that the prisoners 
taken from English merchant vessels had been not 
merely plundered pf their property, but tortured in 
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their persons, immured in dungeons, or compelled 
to work in the Spanish dockyards with scanty and 
loathsome food, their legs cramped with irons, and 
their bodies overrun with vermin."* To prove these 
outrages, Murray called as witnesses several captives 
«nd seamen ; relying mainly on the famous Captain 
Jenkins, who stated that '' a Spanish captain had torn 
off one of his ears, bidding him carry it to his King 
and tell his Majesty that if he were present he should 
be treated in the same manner ;" and being a^ked what 
were hU feelings when he found himself in the hands of 
such barbarians, answered (perhaps on the suggestion of 
the counsel), ** I recommended my soul to Gk>d, and my 
cause to my country." War was soon after proclaimed 
amidst public rejoicings, while Walpole prophesied 
truly, " They may ring their bells now ; before long 
they will be wringing their hands."t 

Murray, since his altered fortunes, could enter on a 
matrimonialnegotiationwith entire confidence. ^^ g„^. 
He proposed to the Lady Elizabeth Finch, '*^- 
a daughter of the Earl of Winchelsea ; and on the 20th 
of November, 173B, he led her to the altar. Their union 
was most auspicious. They had no ofiGspring, but they 
lived together happily for near half a century ; and hiis 
passion for Chloe was only remembered by him to 
illustrate the maxim which he inculcated, that a first 
love may be succeeded by a second as pure and as 
ardent.:^ Lady Mansfield, by the exemplary discharge 
of every domestic, social, and religious duty, made his 
home delightful till the 10th of April, 1784, when he 

• Ix»rd Mahon, li. 242. lented on the improyed prospects of her 

t Otoe's Memoirs of Walpole, 1. 5t», lover ; but, not only from the yerses of 

018 ; Tlndal, viU., 372 ; Commons' Jour- pope, but from other sonices, it is quite 

Bsls, March 16, 1738. certain that Chloe did wed the ridi, dwl- 

% Some of Lord ttansBeld'sbiographers neu of a Lincolnshire squire, and that 

have supposed that the Lady Elizabeth the Lady Elizabeth sucoeeded her in the 

Ffneh herself was the true Chloe, and affections of her Strephon. 
Ihal^ she remaining tme, her family re- 
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resigned her in the hope of being speedily remiited to 
her in a better world. 

The first four years after his marriage must have 
.been the happiest portion of his existence. He was in 
the enviable situation of being at the head of the baar^ 
without the anxiety or the envy which may* be ex- 
pected to attend the possession of o£Sce. Hope held 
out to him the most brilliant prospects of advancement, 
and, as yet, he thought there must be supreme felicity 
in gratified ambition. 

Both parties in the state were eager to enlist him m 
their ranks. At this time there were very few pro^ 
fessed Tories, and still fewer avowed Jacobites. Poli- 
ticians struggling for power, almost all coming within 
the general denomination of Whigs, were divided into 
the adherents and the enemies of Sir Bobert Walpole. 
Murray warily refused to join either the one class or 
the other. He had been counsel in a Chancery cause 
for the Duke of Newcastle, who, eager to secure the 
rising lawyer as a partisan, wrote the following letter 
to Lord Chancellor Hardwicke : — 

" I cannot but think myself greatly indebted to Mr. Murray, 
who, from the great pains he hiw taken in the way of his pro- 
fession, has singly procured the consent of all parties, without 
which I should not have been thoroughly easy. • I should 
be glad to make him any proper return ; and as promotions 
in the law are now stirring, might I submit it to your Lordship 
whether Mr. Murray might not be made one of ihe King's 
counsel ? His ability nobody will doubt, and I will be an- 
swerable he shall do nothing unbecoming that station, or that 
shall reflect upon those who shall recommend him to it. You 
know, my dear Lord, the reason I ask this favour of you, and 
for him ; and you must therefore know how greatly I shall be 
obliged to you if it can be granted, and that is all I shall say 
upon the occasion." 

The Duke, however in his peculiar fashion, annexed 
certain conditions to this favour, which were rejected, 
and Murray continued to lead the bar in a stuff gown 
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till he was made Solicitor G^neraL At last the 
veteran Minister, after having for twenty years distri- 
hated the patronage of the Crown, was now so hard 
pressed that his fall was deemed inevitable ; bnt there 
was no concert among his heterogeneons opponents to 
form a government to sncceed him, and there would 
have been no prudence in joining any section of them. 
Murray pretended to be guided by the sentiment of 
Pope, that ** the man who may have the good y^i^ruary 
will of all parties is guilty of folly if he After the 
becomes a partisan." However, when the rSwu^ 
crash was over, and Pulteney, to the sur- ^i^^jj^ 
prise of all mankind, declining to take office, ^°^^X*® 
the Duke of Newcastle, Pelham, aixd Hard- 
wicke seemed firmly seated in power, the shrewd Scot 
did not hesitate to declare that he thought they were 
entitled to the support of enlightened statesmen. His 
own father-in-law, the Earl of Winchelsea, had become 
First Lord of the Admiralty, and was a member of the 
new Cabinet. His friendly opinion of Mr. Murray 
was made known in the proper quarter, and there was 
a warm desire to take him as mxm as possible into the 
service of the Crown. 

But he spumed the notion of any political appoint- 
ment, and there was a difficulty in bringing about a 
vacancy in the office of Attorney or Solicitor General, 
as neither of the present law officers could be un- 
ceremoniously removed, and the existing occupants of 
the chiefships in Westminster Hall seemed hale and 
hearty. In the course of a few months Sir John 
Strange, the Solicitor General, whose health had 
failed him, was induced contentedly to resign, 
on a promise of being made Master of the HeismJe 
EoUs. Mr. Murray was installed as his ^^}^ 
successor, and immediately after was returned 
to the House of Commons, in his stead, for Borough- 

voL, ni. . p 
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bridge, one of the many seats in the gift of the Duke of 
Newcastle.* 

The very honourable feelings which filled his mind 
on his promotion are well expressed in the following 
letter from him to Mr. Grant, an eminent advocate at 
the Scotch bar, who had lately been deprived of the 
office of Lord Advocate, but was afterwards made a 
Judge by the title of Lord Preston grange : — » 

** Dear Sir, — Give me leave to acknowledge your very obli^ng 
letter; your partiality flatters me, extreamly; because I am 
'persuaded it proceeds from good will ; and there is nothing J 
covet so much as the good will of those I value and esteem. 
The oflBce I have accepted came unasked, and recommended by 
many circumstances to make it agreeable, else I cou*d have 
liked very well to continue as I was ; my ambition is not so 
much to aspire to high things, as to act my part, whatever it is, 
as well as I can. In my way of thinking, I cannot condole 
with you upon the loss of that office to which you did honour 
while you filled it, tho' I was heartily concerned when I heard 
of it ; I cou'd condole with those who took it from you ; the 
enjoyment of it cou'd not add much to your figure or character, 
the loss of it can take nothing from either ; and 1 am convinced 
that in making the change no part of the motive was personal 
to you. It is to God and yourself that you owe being at the 
head of your profession, which, in my opinion, is the highest 
object of ambition. This situation no power can give or take 

* At the saaie time he was elected a ■* At a Gotmcil held the 15th 

Bencher of LlncoUi's Inn :— day of Decemher, 1742. 

"At a OoTincil held the 29th "Upon the Report of Mr. Attorn^ 

day of November, 1742. General, who, with Mr. Browne, was, 

** Ordered,— That the Hon. William by order of the last Gonncil, desired to 

Mnrray, Esq., His Ms^esty's Solicitor attend the Hon. William Murray. Esq., 

General, be Invited to the Bench of this ^s Ms^esty's Solicitor General, with an 

Society ; and that Mr. Attorney Gene* invitation to the Bench, that he, together 

ral and Mr. Browne, two of the Masters with Mr. Browne, had attended the said 

of the Bench, are desired to attend him Mr. Murray, who had accepted of the 

with this order, and report his answer to said Invitation, — ^it is Ordered, that the 

the next Council; and if the said Mr. said Mr. Murray be called to be a 

Murray do accept of this invitation, he Bencher of this Society, and that he be 

is, according to the rules of this Society, published at the next Exercise in the 

to pay all his arrears and duties to the Hall, he having paid all his arrears and 

Treasurer of this Society before he be duties to this Society." 

published to the Bench." He was Treasurer the fbllowing year. 
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away. That you may long enjoy it in spirits and health is the 
sincere wish of 

** Dear sir, 

" Your most ob : hu : serv*. 

" W. MUBBAY. 

•aincok's Inn, 18th Dec. 1742.'' 

Before we see the new solicitor tossed about on 
the stormy ocean of politics, on the margin g,g private 
of which he now stood, let us try to catch a ^^' 
glimpse of him in private life. He had taken a hand- 
some house in Lincoln's Inn Fields, then the haunt not 
only of prosperous lawyers but of ministers of state.* 
Here he received his professional friends, whom he 
entertained with elegant hospitality and genuine kind- 
ness. One of these whom lie most loved was Mr. 
Booth, afterwards celebrated as a conveyancer, but iat 
this time very much disheartened by the small success 
lie met with in the department of the profession which 
lie had chosen. The following letter, written to 
cheer and encourage him, shows Murray to have had 
a warmth of heart for which he has not had sufficient 
credit: — 

"My dear Friend,— I received youlTS last night. I cannot 
but applaud the protection you give a sister, whom 
I know you love tenderly ; yet it seems a little rash His friendly 
to carry your beneficence so far as to dry up the »JSJh ttie 
source of all future generosity ; and I am sure it is conveyancer, 
greatly against the interest of every one, who has 
the least dependence upon you, that you should do anything 
which makes it at all difficult for you to persevere in away where 
you must at last succeed. Of this I have no doubt; and, 
therefore, it is as superfluous to add my advice for your comiug 
to town immediately, as it would be to tell you that I omit no 
opportunity of mentioning your name, and promoting your 
interest. You cannot fail but by staying in the country, and 
guflfering people who have not half your merit to step in before 
you. With regard to everything you say of Mr. Pigot, we will 

* The Dnke of Newcastte's house was at the north-west comer, next to Queen 
ptroov 

P 2 
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talk more at large hereafter ; I as little think he will bring yon 
into his business while he lives as that you can be kept out of 
a great part of it when he dies. I am at present consulted upon 
a devise-settlement of his, whereby a great estate is left to a 
noble Roman Catholic family — which 1 am very clear is good 
for notning. Can you contrive a way by which an estate may 
be left to a Papist? Though I have no more doubt of the case 
put to me than whether the sun shines at noon, I told the 
gentleman who consulted me I would willingly stay to talk with 
a Boman Catholic conveyancer, whom I expected soon in town, 
and named you to him. 

'* I own 1 am detjtirous you should come to town ; and be as- 
sured the best service you can do your Mends is to put yourself 
in a way to serve them effectually. As to any present occasions 
you have, you know where to command when I have a shilling. 
Nil mihi rescrtbaSy attamen ipse vent. I am, I do assure you, 
with great cordiality and esteem, 

« Dear Booth, 
" Your affectionate fiiend and faithful servant, 

" W. MUBBAT.** 

To show his amiable disposition and recollection 
of favours received, I may here introduce two letters 
written by him to Lord Milton, a Judge of the Court of 
Session in Scotland, from whom he had received much 
kindness when a boy : — 

" My dear Lord, — To come at once to the business of my 
^^ letter, and without a preface. I have lately been 

h^to Lord engaged before my Lord Chancellor in a question for 
Milton, the the Dean and Chapter of Christ Church College in 
JudM Oxford, of which your Lordship knows I was, till 

very lately, a member. It was a point about which 
they were very anxious ; and I happened to speak in it so much 
to their satisfaction that they have thought themselves obliged 
to make a particular acknowledgment of it, and the manner in 
which they have done it is very well judged ; they have offered 
me the nomination of a student, who is there the same as a 
fellow of another college. There go four ev*ry year fix)na. 
Westminster School, and the other vacancies are filled by the 
Dean and Canons. The thing is extreamly creditable ; and they 
may be upon a foot with any gentleman of the place- at a much 
less expence. From the College they have chambers commons 
and about 201, a year, which encreases according to tJiieir 
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slanding. There are other advantages afterwards to thoee who 
neide there and take orders. 

** I did not refuse the offer made me of this nomination ; and 
immediately resolved to propose it to my Lady Milton and you. 
My nephews are too young; and besides, I intend, if they are 
educated in this country, that they shall go thro' Westminster 
CJollege. I find your Lordship has a son at Winchester School 
about sixteen years of age, but I fear he is your oldest son, and 
therefore it will not be of the same service to him that it wou'd 
be to a younger son. I am told that the next you do not intend 
for a learned profession, but for the army. However, it may be 
worth your while to consider whether you will accept of it for 
yonr eldest son ; if you intend to breed him to a profession in 
this country, and to give him an university education. If you 
propose to send him to the University here for a year or two 
only, and then abroad to study the civil law, and travel, and so 
home, this certainly don't deserve to be thought of, and is by 
no means advisable ; and I suspect this so mnch to be your plan, 
and it is a very reasonable one, that when I found npon enquiry 
you had no younger son whom this would suit, I doubted 
whether I shou'd propose this to you at all ; but a friend of 
yours, (torn, whom I learnt the state of your family, desired 1 
wou'df, that you might judge for yourself. There is no haste in 
determining, because it will be a considerable time before the 
place falls. I desire my compliments to my Lady. I need not 
tell you the pleasure it wou'd give me to be serviceable to your 
family in any respect This is the first thing in my power that 
has offered, and, whether it suits or not, I have the pleasure of 
giving this Small mark that I am, my Lord, 

*^ Your Lop's most obliged and obedt. hu : serv* 

"W.MURBAT. 

" Lincoln's Inn, 2d Feb." (1737-8.) 

" My dear Lord^ — The accounts I have lately heard of your 
Lops health have giv'n me great pain ; and I have often been 
tempted to vmte to Lady Milton to enquire after you, but I was 
afraid it might be too tender a subject to apply to her upon. I 
called yesterday upon L* Isla to talk wiih. him about your son's 
education. I am glad to find he thinks the offer which fortune 
put it in my power to make you last year is so advantagious to 
nim as not to leave room for deliberation ; tho' he has some pre- 
judices, and perhaps too well founded, to many things in our 
Dniversitys ; I know the good and the bad of them very well ; 
and upon the whole am very clear that you cannot dispose of 
bim in any other way so well, and it will interfere with no 
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scheme which you can have hereafter. I am too much pressed 
at present to give you my reasons, and I only write this to teU 
you that my L* and I agree he shou'd go to Christ Church in 
Oxford. The time when, and everything else in relation to 
fixing him there, I will take the trouble of directing, and lik«- 
wise recommend him to proper company, and put him under 
the best care I can. I desire my compliments to my lady, and 

am with great truth, 

•* Your Lop's most ob : hu : serv* 

•*W. MUBBAY. 

"Lincoln's Inn, 11 Jan. 173a-9. 

" I don't at all know what progress he has made at school, but 
he seems to me a very pretty youth." 

The new Solicitor General and M.P. found a morti- 
Rgg^ ^ fjing difficulty in keeping np the intercourse 
Mureay*had ^® wished with his literary associates: and 
^andooed Pope, when publishing a new edition of the 
for law and Ddnciad, introduced him (although with re- 
^ * ^' spcct and tenderness) among those who from 
their classical attainments and their genius might have 
gained high intellectual distinction, but who had sunk 
into lawyers and poKticians : — 

" We ply the memory, we load the brain, 
Bind rebel wit, and double diain on chain ; 
Confine the thonght to exercise the breath, 
And keep them in the pale of words till death. 
Whate'er the talents, or howe'er design'd, 
We hang one Jingling padlock on the mind : 
A poet the first day he dips his qtdU; 
And what the last ?— a very poet stilL 
Pity I the charm* works only in our wall, 
Lost— too soon lost— in yonder house or hall. 
There truant Wyndham ev'ry muse gave o'er ; 
There Talbot sank, and was a wit no more ! 
Bow sweet an Ovid, Mubbat, «w» out hoast I • 
How many Martials were in Pulteney lost 1 *' 

Notwithstanding such lamentations, the intimacy 

* From this compliment, I suspect ham's, St. John's, and Marchmont's, in 

that the beauty of Chloe or some other the verses on Pope's Grotto at Twicken- 

charmer had been celebrated by Murray ham ; but perhaps ii did not aptly faU 

in verses which have not readied us. Into any couplet. On such oonsidera- 

It is rather surprising that Murray's tions do the praises and censures be- 

name is not introduced with Wyud- stowed l^ poets sometimes depend. 
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between the two illustrious friends continued without 
abatement. Pope was often in the habit of spending 
his winter evenings in the library of Murray's house in 
Lincoln's Inn Fields. 

It is related that on one occasion the rising lawyer, 
being called away to a consultation, put into ^^^^ 
the poet's hand a volume of Latin Epitaphs, written by 
lately published by Dr. Friend, head master Mumiy's 
of Westminster, saying tiiat they had been *^***^**®"- 
much read and admired. Pope, who, like other great 
men, felt unnecessary jealousy of a supposed rival, was 
alarmed lest his own fame in^ epitaph-writing, on 
which he particularly valued himself, should be 
dimmed; and on Murray's return showed him the 
following epigram : — 

** Friend I for your epitaphs Tm grieved : 
Where still so much is said, 
One half will never be believed, 
The other never read.^ 

The old Westminster, although a little hurt that his 
preceptor should be so slighted, acknowledged that the 
lines were smart, and, with permission, took a copy 
of them. But next night. Pope having produced 
a Latin epitaph of his own composition, which he 
maintained to be equal to any of Friend's, Murray, 
detecting a false quantity in it, threw it in the fire, 
saying that " the finest of English poets, and he who 
had most embellished his own language, ought to 
write in no other." The distinction conferred on 
a young lawyer by such an intimacy is more to be 
envied than Chief Justiceships and Earldoms. 

Pope, a few days before his death, when mudi 
debilitated in body, was, at his own desire. Their last 
parried from Twickenham to dine with ™®®**^' 
Murray in Lincoln's Inn Fields. The only other 
guests invited were Bolingbroke and Warburton. 
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for a Bofiwell to have given iis their conversation I But, 
perhaps, it is better that their confidence has not beeA 
betrayed, for, amidst the gratification arising from 
their lively sallies, we might have fonnd Bcdingbroke 
scoffing at religion, — Warburton irreverently anathema- 
tising all who differed with him on questions of criti- 
cism, — Pope vindicating himself from the diarge of 
Eoman Catholic bigotry by denying Divine revelation, 
— ^and Murray softening the misccmduct of those who 
had been, or were, in the service of the Pretender, l^ 
admitting that he himself had had a strong hankering 
after the doctrine of the divine right of kings. 

Some expected that Murray, having be^i treated 
by Pope as a son, would have been named his heir ; 
but he was himself amply satii^ed with the proof 
of the continued regard he experienced in being 
appointed his execut(»:, and being legatee of a marble 
bust of Homer by Bernini, and another of Sir Isaac 
Newton by Guelfi. He had received before, what 
he valued beyond all his possessions, a portirait of 
Betterton, the actor, drawn by Pope himself, who, 
it is well known, thought he was bom to excel by the 
pencil as well as by the pen. 
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CHAPTER XXXII. 

CONTINITATION OF THE LIFE OP LORD MANSFIELD TILL HE 
WAS MADE ATTORNEY GENERAL. 

It has often happened that a lawyer, vnih. great reputa- 
tion at the bar, has lamentably failed on 
coming into the House of Commons; but tua!**^' 
Murray, as a parliamentary debater, was still Murray's 

1 J J x-L 1. 1 J- brilliant 

more applauded than when pleading as an success in 
advocate. Now he reaped the reward of long conmo^. ^' 
years of study, by which he cultivated and 
perfected the high qualifications for oratory which he 
had received from nature. The first time he opened 
his mouth in the House of Commons he seems to have 
had the most brilliant success ; and, during the fourteen 
years he remained a member of that assembly, as often 
as he mixed in the debate he was listened to with 
favour. 

His chief antagonist was William Pitt, who had 
entered parliament two years before him, as pjtt his 
member for Old Sarum, and had made himself '*^**- 
most formidable by an uncompromising hostility to 
all the measures of the Oovemment, and by an energy 
of declamation and a power of invective hitherto 
unexampled in the annals of English eloquence. The 
great patriot was already compared to a mighty torrent 
which, with irresistible fury, carries away before it 
every obstacle that it encounters, spreading consterna- 
tion and ruin through the country which it over- 
whelms. 

Murray, unless on aome very rare occasions, was 
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found to be his match. The mellifluotiB tones, — ^the 
conciliatory manner, — the elegant action, — the Incid 
reasoning, — the varied stores of knowledge, — the 
polished diction, — the alternate appeals to the undeiv 
standing and the affections, — the oonstant self-control, — 
which distinguished the new aspirant, divided the 
suffrages of the public. Even the worshippers of Pitt 
admitted that Murray was justly entitled to the com* 
plimentary quotation from Denham, which his friends 
applied to him, — 

** Though deep, yet dear ; though gentle, yet not dull ; 
Strong, widioat n^; wltfaont o'erflowing, fbll/' * 

The subject of, agitation then was the taking of 
16,000 Hanoverian troops into British pay. Pitt, head- 
ing the discontented Whigs, and backed by the Tories 
and Jacobites, denounced this act as illegal, unconsti- 
tutional, a sacrifice of British to Electoral interests, 
and a prelude to the introduction of des- 
potism into this country, — and he brought 
forward a motion for an address to the Crown, praying 
that these troops should be dismissed. 

The duty of the Solicitor General of that d.ay in the 
House of Commons was not confined to answering 
a legal question, or introducing a bill to reform the 
practice of the courts. The brunt of this debate 
chiefly fell upon him. Prom defective reporting, 
we can form a very inadequate notion of his speech : 
but I will give a few extracts from it. Thus he 
began : — 

" Sir, the motion now under our consideration is of such a 
new and extraordinary nature, and is such a direct attack on the 

* Perhaps the reader may be more convincing without ostentation " (Holli- 

amnsed by the description of his elo- day, p. 64), — although one does not see 

qnenoe by his principal biographer, — at first sight bow the vice of which he is 

" he was per^picuotu without constrainty acquitted is an excess of the good quality 

meUiJltwMf without extU>erance, and fur which he is praised. 
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juBt prerogative of the Crown, that I should think myself very 
little deserving of the honour which his Majesty has been pleased 
to confer upon me if I did not rise to oppose it. 
There are certain powers vested in the King, as there Murray's 
are certain privileges belonging to the people, and an epeech on 
infringement of either would lead to the* overthrow mentof 
of our happy constitution. As the guardians of the Hanoverian 
liberties of the people we are bound to respect the royal droops, 
prerogative. But if there be anything certain it is 
this,— that to the King alone it belongs not only to declare war, 
but to determine how the war, when declared, shall be carried on. 
He is to direct what forces are to be raised ; when armies are to 
march ; when squadrons are to sail ; when his commanders are to 
act, and when they are to keep upon the defensive. If this 
motion were carried, I should expect to see a venerable member 
moving an address that a general engagement shall be imme- 
diately ordered in Flanders, although the mover has never been 
out of England, ' nor the division of a battle knows more than a 
spinster.'" He then takes an enlarged view of the state of 
Europe, and particularly of the affairs of the Queen of Hungary ; 
and, naving shown that the most effectual mode of assisting her, 
and of baflBing the attempts of France, was to send an army into 
Flanders, thus continues: — "On every side the most happy 
effects have been produced by the method his Majesty has 
chosen for assisting the Queen of Hungary. I hope it will not 
be said that we ought to assist her with our own troops alone. 
To raise by recruiting at home the army which would be neces- 
sary, must be injurious to our industry and injurious to our 
constitution. We must therefore have foreign troops in our pay, 
and where shall we find any to be preferred to the Hanoverians P" 
He next goes on to vindicate his Majesty's countrymen from the 
false charges of cowardice and insubordination, which, to spite 
him, were circulated against them; and to show that no im- 
proper partiality had ever been shown for them in preference to 
British troops. Thus he concludes; — "I will not say, sir, that 
upon no -occasion would this House interfere with its advice as 
to the exercise of the prerogatives of the Crown. If wicked or 
incapable ministers were bringing disgrace on the British arms, 
degrading the national honour, and hazarding the national safety, 
we might be called upon to advise the King to change his measures 
and his advisers. But our allies have been effectually protected, 
and the interests of England, in every part of the world, have been 
vindicated. It is insinuated, indeed, that all our measures are 
secretly calculated for the benefit of the Electorate of Hanover. 
This is an insinuation of a most dangerous nature, and it ought 
not to be resorted to for mere party purposes, because it 
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tends not only to wean the affections of the people from the sotb- 
reign on the throne, but from the Protestant succession in the 
Hanover line, and to bring about a counter-revolution which would 
be fatal to religion and liberty. Whether the republican faction, 
or Jacobitish faction, which are now united, shall prevail when the 
split comes, destruction alike awaits constitutional freedom. What 
ground is for the charge ? I do not pretend to be in the secrets 
of the Cabinet, and I am unable to dive into the hidden recesses 
of the human mind to analyse the true motives of action ; but, 
when the measures of the Government are wisely calculated to 
promote the dignity and prosperity of England, and have actually 
produced the happy results which might have been expected 
from them, why should you say that their hidden and sole object 
is to enrich Hanover and to add a few patches to its territory ?" 

The motion was negatived by a majority of 231 to 
A.D. 1M3, 181» *^^ Murray became a special favourite 
1744. vTith George II., who higHy valued his 

services, — although he sometimes believed him to be a 
convert from Jacobitism, and sometimes suspected his 
sincerity.* 

The office of Attorney General was held by Sir 
Dudley Ryder, a sensible man and a good lawyer, but 
unfit for anything beyond the limits of professional 
duty ; while Mr. Solicitor General Murray might henoe- 
forth be considered the Government leader in 
prop of the the House of Commons. For this office he 
tioninthe*" tad the very convenient privilege of pro- 
c^<^ fessing, when it suited his purpose, entire 
ignorance of ministerial secrets. Without 
being formally a member of the Cabinet, it is quite 
clear that he was a party to its most important delibe- 
rations and decisions. Yet he would thus begin a 
speech on the policy of entering into a treaty with 
a continental state to prosecute the war : — " The post 
in which I have the honour to serve his Majesty has no 
concern with foreign affairs ; and as I am not so un- 
reasonable as to expect, much less desire, that ministers 

* 13 Pari. Hist. 143, 246^274. 
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should commtinicate to me those secrets which the duty 
of their office requires them to conceal, I can know 
nothing of foreign affidrs beyond what I learn from the 
public gazettes or papera laid before this House and 
accessible to every member. I know enough, neverthe- 
less, to enable me confidently to oppose this motion, 
and easily to show its inexpediency." He then took a 
masterly view of the diplomatic relations of this 
country with the different courts of Europe, speaking 
hypothetically where direct^ assertion was incommo- 
dious.* 

Nay, the Government actually depended upon him 
for vindicating the manner in which the war was con- 
ducted by England and her allies, and for meeting such 
questions as whether the allied powers could best make 
an impression on France by mustering their forces 
in Flanders or on the Ehine. f But these discussions, 
which, while they were going on, were declared, and 
perhaps beKeved, to be the most important which 
had ever occurred in the annals of Great Britain, led to 
no memorable result, and have now lost all their 
interest. 

The connection between England and the Electorate 
of Hanover, which was the great topic of 
patriotic declamation and ground of popular 
discontent, has fortunately for ever ceased by the 
auspicious operation of the law of descent. The 
supposed grievances arising from this connection were 
powerfully urged by Pitt and Littleton, who at 
last actually brought forward a resolution "that no 
prince holding foreign dominions should be qualified to 
fill the throne of Great Britain;" intimating that 
Hanover might be transferred to a younger branch 
of the House of Brunswick, — if the King, from his 

• 13 Pari. Hist. 143, 246, 384, 407. 
t lbld.39tf. 
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extreme and notorious partiality for it, should not 
choose it for himself. 

Murray, in answer, dwelt on the impolicy of proposing 
a measure which we had no means of carrying; for 
if it met the approbation of the Parliament of England, 
it might be rejected by the Diet of the Germanic 
Empire. He conjured all loTers of constitutional 
freedom to rest satisfied with the Act of Settlement^ 
which contemplated the possession of foreign dominions 
by the prince called to the British throne, and recog- 
nising this arrangement, anxiously and effectually 
guarded against all the inconveniences which it might 
by possibility occasion. He then tried to show that 
the complaints made on this subject by Tory fox-hunters 
and discontented aspirants to place, were to be ascribed 
to prejudice or calumny. Pitt thus began his reply : — 
*' Not all the sophistry of the honourable and learned 
gentleman shall make me recede from the true point in 
debate, which is not at all aflfected by any one of his 
arguments." * But we shall find passages of arms 
between these champions more worthy of our regard. 

We approach the rebellion of 1745, which ever must 
Rebeuionof ^® interesting to the inhabitants of this 
!'«• island. An event had very nearly taken 

place which would have entirely changed our destiny, 
and might have had a material influence upon the 
history of Europe — the restoration of the Stuarts to 
the throne of their ancestors. 

Murray must have viewed the struggle with divided 
feelings. He had cast in his lot with the new 
dynasty; but his second brother, whom he dearly 
loved, had been twenty years in the service of 
the Pretender, had been created by him Earl of 
Dunbar, and was supposed to be his destined prime 
minister. Whether or not Mr. Solicitor himself had 

» 13 Farl. Hist. 467'-lT3. 
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over drunk on Hs knees to " the King over the water," 
all his early associations must have led him to doubt 
the title of the reigning family ; and, if the will of the 
people were to prevail, he saw the church and landed 
aristocracy in favour of a restoration, while the 'middle 
and lower orders testified perfect indifference as to the 
success of the old dynasty or the new.* 

"Whichever way he might be drawn by his inclination, 
he was governed by a sense of duty ; and, remembering 
the oaths he had sworn, he strictly preserved his 
allegiance to King George, and used his best endeavours 
tp frustrate the hopes of the Jacobites. 

A message being brought down from the King, 
announcing the meditated attempt by Prince February 
Charles Edward, the Solicitor General Suspension 
zealously supported the bill for suspending aibeas 
the Habeas Corpus Act, against George Corpus Act, 
GrenviUe, who, though a sober-minded man, and well 
affected to the Protestani succession, was so far blinded 
hj faction as to assert that " the threatened invasion 
was a mere contrivance of ministers to prolong their 
own rule." Murray made a very temperate and effective 
speech, showing that, since the Eevolution, the same 
power had been asked by successive governments nine 
times over, and that on none of those occasions did 
there exist such a strong necessity for empowering the 
government to arrest and detain those who were well 
known to be guilty of treason, although there might 
not be legal evidence upon which they could be brought 
to an immediate triaLf 

It would have been curious to read a diary sincerely 
written by him, from the time when news arrived 
of the landing of the yoimg Pretender in Moidart 
till news arrived of his flight after the battle of 

* According to old Horace Walpole, they cried *' Figbt dog» fight bear." 
- t IS Pari. Hist. 671. 
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CuUoden. Murray's correspondence with his mother 
during the same period would be still more curious; 
for the good old lady, who never in all her life prayed, 
for King George, made no secret of her good 
wishes for King James, and was said actually 
to have assisted the rebels with provisions as they 
passed through Perth. But no such stores of private 
information are open to us. Even in public records 
Murray's name is not again mentioned till the Georgian 
cause had completely triumphed; and the ^* rebel 
Lords," — who, if they had succeeded in their enterprise, 
being made Dukes and Knights of the Garter, would 
have been celebrated for their loyalty in all succeeding 
ages, — ^were to be prosecute for joining in an "un- 
natural rebellion;" were to receive sentence to be 
hanged, beheaded, and quartered ; and were to die with 
the reflection that their estates and titles were 
forfeited, and that their children were reduced to 
beggary and disgrace. 

It must have been a painful task for Murray to take 
Murray an active part in these prosecutions, for the 
fh^^^ prisoners were connected with his family by 
^rds. blood or alliance ; but he did his duty with 

firmness and moderation, neither seeking to blunt the 
edge of the law out of favour to the accused, nor to 
make it cut with undue sharpness that he might avoid 
the charge of partiality. 

Lords Kilmarnock, Cromarty, and Balmerino being 
tried before the House of Peers and a Lord High 
Steward, on bills of indictment against them found by 
an English grand jury for overt acts of treason com- 
mitted in the siege of Carlisle, he appeared against 
them as one of the counsel for the Crown. 
2^e?to^'^ With the first two he had little trouble, for 
they both pleaded Guilty and prayed for 
mercy. Lord Balmerino pleaded Not Guilty, and relied 
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upon two objwtions: — 1. That in the indictment 
he was designated ' John, Lord Balmerino, late of the 
city of Carlisle, in the county of Cumberland,' whereas 
his tme title was ' John, Lord Balmerino, of Balmerino, 
in the county of Fife ;' " and 2. " That he was indicted 
for ^he taking of his Majesty's city of Carlisle on the 
11th of November, in the year of our Lord 1745 ; 
whereas he could prove that during the whole of that 
day he was at least twenty miles off, and the city of 
Carlisle did not surrender till two days after." Lloyd 
and Skinner, King's Serjeants, and Eyder, the Attorney 
General, argued at great length upon these objections, 
showing that the words "late of Carlisle" did not 
mean to give the prisoner's title of dignity, but were 
only to satisfy a form of law, as denoting the place 
in which he had been; and that, by the rules of 
criminal procedure in England, though very strict 
upon some points, the offence might be alleged to have 
been committed on one day and proved by the evidence 
to have been committed on any other. The objections 
being still seemingly relied upon, the Solicitor General 
rose in his turn; but no sooner had he uttered the 
introductory words " My Lords," than Lord Balmerino, 
interposing, observed that "he was satisfied," and 
asked their Lordships' pardon for taking up so much of 
their time : — 

Solicitor General : " My Lords, I was going to have said I did 
not apprehend it necessary for me to speak from any difficulty in 
the objections ; but as the answer to them depended not on natural 
but on legal reasoning, and established forms, I would, for his 
satisfaction, as he has not the assistance of counsel, have said a 
word or two, not merely to prove the rules we contend for to b© 
settled by the uniform authority of all our books and many ad- 
judged cases, but to have explained why they have been so settled, 
that the prisoner may be described in conformity to the statute of 
additions, as late of any place where he has recently been, although 
he is not domiciled there ; and that the treason must be laid in the 
indictment to have been committed on a particular day, although 

VOL. ni. Q 
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proof of its having been committed on anoth'3r day is snfficifflit. 
As he has declared himself satisfied, there is no occasion to say 
more." 

Mr. Solicitor's intentions were praiseworthy ; but it 
was rather lucky for him that he was released from the 
task he had undertaken, as these rules of law, however 
well established, certainly are very absurd and inex- 
plicable ; and he himself used to laugh at the ridiculous 
length to which lawyers were in the habit of carrying 
Coke's favourite maxim, " Lex plus laudatur, quanda 
ratione probatur." 

The fate of these noblemen excited deep commisera- 
tion, notwithstanding the admission which cdl who 
reasoned coolly were obliged to make, that, for the 
stability of government and the peace of society, 

unsuccessful rebellion must be treated as a 

capital crime ; and when Balmerino, on the 

scaffold, as a response to the prayer " God bless King 

George I" exclaimed " God bless King James I" he wa» 

regarded with reyerence as a martyr. 

In the next prosecution in which Murray waa 

engaged, whatever private compunction he 
LgvL^^^^^ might have felt, he had not to encounter any 

merciful prejudices, and he was only an in- 
strument in directing public vengeance against a man 
who, after a long career of treachery and rapine, wished 
to save the miserable remnant of his days by the 
sacrifice of his own son : — 

"But Lovat's fate ezultiogly we view; 
True to no king, to no religion tme : 
No Tory pities, thinking what he was ; 
No Whig compassions, for he left the cause : 
The brave regret not, for he was not brave; 
The honest mourn not, knowing him a knave." 

In this case Murray appeared not as a law officer of 
the Crown, but as a member of the House of 
Commons. The wily old chieftain, although^ 
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when lie thought Prince Charles was about to Succeed, 
he ordered his son and his clan to join his standard, 
had himself continued shut up in his castle in Inver- 
ness-shire. Therefore he could not be proceeded against 
by the presentment of an English grand jury ; and, as 
the law then stood, he could only be brought to trial 
by impeachment. The Solicitor General was appointed 
one of the managers to conduct the prosecution at the 
bar of the House of Lords in the name of all the 
Commons of Great Britain, and it wafe allowed on all 
hands that he performed this delicate duty with ability 
aud good taste. 

Chi the sixth day of the trial, being called upon to 
reply, he began by alluding to the disadvantage under 
which the octogenarian Peer seemed to labour from 
being obliged to rely upon his own advocacy; but 
aaid, — 

" Under the peculiar circumstances of this case, the assignment 
of comisel to the prisoner would rather have aided the prosecution. 
I speak it feelingly ; I would rather have been opposed to the 
ablest advocate than do what is now required of me as a faithful 
representative of the people. I am persuaded, my Lords, that 
compassion, inseparable from noble minds, has been ingenious to 
suggest to you doubts and objections in favour of one standing in 
that place, who certainly labours under some infirmities, and is 
allowed to defend himself by no other tongue than his own. If 
scruples have arisen in the minds of your Lordships, they will gain 
strength from that consideration, and the honest prejudice in his 
favour may be of more service than the mostlbrilliant eloquence. 
But what can avail against acts of treason so irrefragably proved ? 
against the confessions and the boasts of the prisoner himself when 
he thought that the cause in which he had engaged was to be 
triumphant?" 

Mr. Solicitor then in a most lucid manner analysed 
the charges against the prisoner, and the proofs by 
which they were substantiated, — abstaining from all 
violence of declamation, but giving full effect to the 
salient points of the case, and, in a seemingly simple 
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narration of facts, making the prisoner's duplicity and 
violence rouse a strong spirit of indignation in the 
breast of the hearers. He thus delicately touched upon 
the insinuation that the march of the Erasers with the 
Pretender was to be ascribed solely to the " Master of 
Lovat:"— 

** He laments the absence of his witnesses ; but there is no calling 
witnesses without &cts ; there is no making a defence without 
innocence ; there is no answering evidence which is true. I will 
do him the justice to believe that, if he could with truth, he uxndd 
not now throw the whole blame upon the ' stiff-necked, headstrong 
disobedience of his son.' That imbappy boy is already attainted^ 
and is now actually in custody. Though he might have been 
made the scape-goat if he were out of reach, yet in his present 
situation, I am sure the noble lord would not seek to save his own 
life by representing his son as the real criminal" 

At the conclusion of this speech, Lord Talbot, the 
son of Lord Chancellor Talbot, said " My Lords, the 
abilities of the learned manager, who just now spoke, 
never appeared with greater splendour than at this 
very hour, when his candour and humanity have been 
so conspicuous that I hope one day to see him add lustre 
to the first civil employment in this kingdom." 

The House then adjourned for a few minutes, that 
the Peers might take some refreshment. Lord Lovat 
seized this opportunity of introducing himself to the 
Solicitor General, who stood near him at the bar ; and, 
having complimented him on his able speech, added— 
" But I do not know what the good lady your mother 
will say to it, for she was very kind to my clan as we 
marched through Perth to join the Pretender." * 

* Horace Walpole moet grossly mis- Oetieral Murray (brother of the Pre- 

represenU this anecdote, l^ traosferring tender's minister) offlcioosly and fnso- 

it to the trial of Lord Balmerino, and by lently went up to Lord Balmerino and 

Buppoeing that the Solicitor General, asked him ' how he could give the Lords 

who had excited suspicion of his loyalty so much trouble ?* Balmerino asked the 

by his courtesy to all the rebels, had by-standers who this person was? and 

brutally hisulted them. "Whae the being told, he said 'Oh, Mr. Murray, I 

Lords were withdrawn, the SoUdtor am extremely glad to see you; I have 
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The House being resumed, the prisoner made a very 
irregular proposal, that the trial should then be post- 
poned to enable him to bring witnesses from Scotland, 
— but this was strenuously opposed by the Solicitor 
General and rejected. All the Peers present joined in 
a unanimous verdict of Gqilty. 

"When the prisoner was asked if he could show any 
cause why sentence of death should not be passed upon 
him, he said — 

"My Lords, — ^I am very sorry I gave your Lordships so much 
teouble in my trial, and I give you a million of thanks for your 
being so good in your patience and attendance while it lasted I 
thotight myself much loaded by one Mr. Murray,* 
who, your Lordships know, was the bitterest witness l^rd Lovat's 
there was against me. I have since suffered by JJ wSTmut- 
another Mr. Murray, who, I must say with pleasure, ray. 
is an honour to his country, and whose eloquence and 
learning are much beyond what is to be expressed by an ignorant 
man like me. I heard him with pleasure, though it was against 
me. I have the honour to be his relation, though perhaps he 
neither knows it nor values it. I wish that his being born in the 
north may not hinder him from the preferment that his merit 
entitles him to. Till that gentleman spoke, your Lordships were 
inclined to grant my earnest request, and allow me further time 
to bring up witnesses to prove my innocence ; but, it seems, that 
has been overruled. All now that I have to say is a little in 
vindication of my own character." 

Having spoken at great length to justify himself 
from the charges of dishonourable conduct brought 
against him, he concluded with the following unex- 
pected and good-humoured observation : " I beg your 



teen with seveial of yonr relations; the that the prisoner had confessed the part 
good lady, yonr mother, was of great he had taken hi the rebellion, he ex- 
use to us at Perth.' "— Xetter to Sir H. daimed, " I have nothing to ask by way 
Mamn, of croes-examination;— (mly my service 
Lovat's tone of Jocnlarity was pre- to Sir Edward, and I wish huc jot or 
serred daring the whole coarse of the his todmo bkidb." 
triaL Old Sir Edward Fawkener, who * Marray of Broai^ton,whohadbeen 
bad recently married a girl from aboard- Secretary to the Pretender, and turned 
ing school, having proved, in answer to king's evidence, 
lomequestlona from the Solicitor General, 
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Lordships' pardon for this long and rude discourse. I 
had great need of my cousin Murray's eloquence for 
half an hour, and then it would have been more 
agreeable." 

The old Peer, though really very worthless, acted 
his part so well at the final close of his career, as 
almost to make us forget his crimes, and to persuade us 
that he was a true patriot. In the night before his 
execution, after expressing deep abhorrence of Murray 
of Broughton, the Pretender's secretary, who had 
turned king's evidence, he again spoke kindly of his 
cotisin William Murray, — saying, "Mr. Solicitor is a 
great man, and he will meet with high promotion %f he 
is not too far north" Next morning he laid his head 
upon the block, exclaiming, ** Bulce et decorum est pro 
patri4 mori." * 

' After these state trials were over, a period of internal 
tranquillity followed ; and Murray, while he remained 
at the bar, had no opportunity of increasing his forensic 
reputation. He was easily the first counsel in the 
Court of Chancery ; but in those days Equity proceed- 
ings attracted no degree of public notice. There were 
levelled against him various sctirrilous articles in the 
newspapers, written by disappointed and envions 
rivals, representing him as an intruder in England, 
and containing many illiberal reflections on his native 
country. In his defence a pamphlet was published, 
entitled "The Thistle," with the motto "Nemo me 
IMPUNE LACESSIT." This was imputed to himself, but 
LibeiB upon must havo been written by some very indis- 
^rStiy creet friend, as may be seen from the foUow- 
anewered. jj^g quotation on the state of the English 
bar : — 

" Had it not been for the few Scotch there, particularly ttoo 
gentlemen of that nation P^Ir. Murray and Mr. Hume Campbell], 

• 18 St. Tr. 630--8M. 
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who support oratory as far as the stated jargon and limited 
pedantry of the bar will permit, stand-ers-by would be puzzled to 
know what was intended by the pleadings there. £ut these 
gentlemen, no less conspicuous for knowledge and virtue than for 
politeness of manners and a noble extraction, have gone great 
lengths the few years they have honoured the bar with their 
attendance, not only to have reformed its language, but to instruct 
their fellow-barristers in the methods, forms, and connections- of 
an argument, of which the English generally are most shamefully 
destitute. Even the furred nodders on the bench have benefited 
by listening to the orderly and nervous discourses of these young 
Scottish pleaders. Yet are they become the envy of both Bench 
and Bar ; of the latter, because they outshine all that fill it ; and 
of the former, because they are independent, and do daily instruct 
those who sit upon it. Hence, and because you dread a reforma- 
tion in the modem scandalous practice of the profession should 
an upright discerning Scotch lawyer come to J)reside on the 
bench, is one of those distinguished Scotch barristers become the 
object of your obloquy and virulence, although he is no less an 
ornament to the English senate and bar than to his family and 
country." 

But his progress could not be diverted either by 
im^evolent vituperation or by. absurd eulogy. For 
some years afterwards he was chiefly distinguished as 
a parliamentary leader. From the rigorous enforce- 
ment of the standing order against the publication of 
debates, we have hardly any fragments of his eloquence, 
: — but memoir writers inform us of the occasions when 
he came forward with most effect. He ably carried 
through the House of Commons the bill for abolishing 
hereditary jurisdictions in Scotland, and the other 
measures devised by Lord Hardwicke for the tranquillity 
and civilisation of the Highlands. Beyond the common 
routine of official duty, he opposed, with spirit, although 
without effect, a bill introduced into the House of 
Commons to forbid the insurance of enemies' ships in 
time of war. The ultra-free-trade principles 
which he then advocated would appear very ni^-l^ 
startling even at the present day, and, in- * ^* 
deed, would furnish a defence of the Dutch doctrine, 
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that a besieged city should sell gunpowder and balls 
to the besieging army. Considering that, if enemies' 
ships are insured by British underwriters, there is a 
strong temptation to communicate intelligence to the 
owners of the sailing of British cruisers; and that, 
upon a capture, there is an indemnity to the enemy 
from British' capital, — independent of any teobnical 
objection from the illegality of a contract with an 
alien enemy,— there seems rational ground for pro- 
hibiting such policies of insurance. But Mr. Solicitor 
General Murray delivered a very long and ingenious 
speech in defence of them. The first part of it, in 
which he inveighed against the narrow-minded views 
which had guided English commercial legislation, 
is admirable. He is particularly severe upon the 
monstrous injustice and impolicy of the acts by which 
the Irish were prevented from importing their com 
and cattle into England, — and, when they were esta- 
blishing manufacture!^ of their own, were prevented 
from exporting their manufactured goods to any foreign 
country where they might rival those of England. 
Having shown the high profits derived by us from the 
business of insurance, he thus proceeded : — 

" It IS well known that there is not a more enterprising, ad- 
venturous people in Europe than the French naturally are, nor a 
people who have a greater itch for everything that looks like 
gaming. Their having no public insurance office nor any number 
of private insurers in France does not proceed from want of rich 
men who would be ready and willing to undertake this business, 
but from the difficulty tiiey find at present to get any custom in 
this line. The French merchants have been so long used to our 
shop, and have always found themselves so honourably dealt with 
here, that they will not voluntarily go elsewhere. Let things 
remain as they are, and it will never be in the power even of the 
government of France to set up a public insurance office, nor can 
any private man there become an underwriter with any hope of 
success. But this bill being mssed, insurance offices will be 
established in Paris, Nantes, and^rdeaux, in which French ships 
will be insured not qdIj in time of Jvirar but in time of peace ; and 
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not French ships only, but the ships of all other foreign nations. 
Thus, sir, we are to strip ourselves of a most valuable branch of 
trade, and to transfer it to the French that they may become more 
wealthy in peace and more formidable in war." * 

When the inglorious contest in which we had been 
for some years engaged was at last brought 
to a close, the task of defending the treaty of 
Aix-la-Chapelle in the House of Commons devolved 
upon the Solicitor General. It was first canvassed in 
the debate on the King's speech announcing that it had 
been concluded, before a copy of it had been 
laid upon the table of the House. In answer twi.^^*^* 
to the attack led on by Mr. Nugent, who His speech 
moved a vote of censure, Murray said, "I thetwS^of 
know nothing of the late treaty which the c^ipSle. 
honourable member has so violently attacked, 
except from the public newspapers ; but if the articles 
be such as they represent, the peace is more advanta- 
geous for us than, under the circumstances, coxild have 
been expected, and the marvel is that the French were 
induced to agree to it." He then goes over the articles 
sericUim such as they were " rumoured to be," — showing 
that, in reality, he must have had a considerable hand 
in negotiating them. The topic he chiefly dwelt upon 
was the danger to which the Dutch woidd have been 
exposed if hostilities had been continued ; and, this 
having been ridiculed by his opponent, he indignantly 
observed : — 

" Danger, sir, has always a very different effect upon the ima- 
gination of those who are near and those who are at a distance 
from it. The former view it through the right, the latter through 
the wrong end of a telescope. Gentlemen of England, who sit 
here at their ease, may think that the Dutch might have trusted 
to their dykes, and defied the whole military power of France ; 
but, when we talk of the necessity of making peace, we must con- 
sider in what light the Dutch themselves viewed the perils by 
which they were environed. Suppose (for, as 1 have no know- 
• HolUday, 90—97 ; 14 Pari. Hist 108—133. 
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ledge of the fact, I can only sappoee) them to have been so much 
aisled that they would have agreed to a neutrality if we had 
refused the offerea terms of conciliation. Their troops being with- 
drawn, our army would have been much inferior to that of France, 
and our national honour might have been put to hazard. The 
French court must have been sensible of that which seems to have 
escaped the aouteness of honourable members opposite, and there- 
fore, I again say, we may well wonder that the terms of peace 
are so favourable."* 

For some sessions after this, Murray led a quiet life 

in the House of Commons, for Pitt was in 

qn^Suo ^' office ; and, although there never existed any 

Muiroy In cordiality between them, while they remained 

the House of ,, ^i . i» 

Commons colloagues there was a suspension of open 
WM iiflffloe. bostilities. In the debate on the Bavarian 
subsidy they both spoke at great length, — 
to the astonishment of the House, on the same 
side ; and as the defensive was not the field in which 
the great patriot was qualified to shine, although he 
was so tremendously formidable as an assailant, — the 
silver-tongued lawyer will be found on this occasion 
much more dexterous and efficient in- explaining the 
questions which then agitated the German Empire, 
and proving that it was for the advantage of England 
to induce Bavaria to take part with Austria against 
France, f 

An unexpected event soon after occurred, which 
Death of disturbed party connections and changed the 
jjjj^of* history of the country — the death of the 
aoth^aich I*™^oe of Wales. He was not much dis* 
1751. tinguished for prudence or steadiness; but 

all who had been disappointed in their hopes of ad^ 
vancement were inclined to speak favourably of his 
openness of manner and warmth of heart, and the 
reign of Frederick I., while dreaded by some, had been 
looked forward to by many vrith impatience. 

* 14 Part Hist. 331. f Urid. ^30-970. 
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The reigning Sovereign being turned of seventy, and 
the youth who was now heir apparent being The Re 
of tender years, it became necessary, in case ^^^ ^^' 
of a demise of the Crown, to provide for the exercise of 
the royal authority by a Kegent. George II. wished to 
appoint his fevourite son, the Duke of Cumberland, — 
styled alternately the "Hero of Culloden" and the 
"Butcher;" and the people demanded the Princess 
Dowager of Wales, insinuating that an infant sovereign 
would be safer under the guardianship of his mother 
than of his uncle.* By way of compromise, a bill was 
brought in to constitute the Prineess Begent — with a 
Council, of which the Duke of Cumberland was to be 
President. Murray had the drawing of this bill, and 
the conduct of it through the House of Commons. 
His speech in support of it forcibly pointed out the 
defect in our constitution by which the next heir 
coming to the throne, although a baby incapable of 
uttering an articulate sound, is supposed to be of full 
age, and instrumenjts passing under the great seal 
. in his name have the same validity as if he had 
actually approved and sanctioned them, being of 
mature years, — so that the person who can get 
the baby monarch into his custody may first usurp 
supreme power as Protector, and then attempt to make 
himself the head of a new dynasty — as was done by 
the Duke of Gloucester, afterwards Bichard III.; 
pointed out the impossibility of a general law to pro- 
vide for carrying on the executive government during 
the minority or disability of the Sovereign ; and dwelt 
upon the wisdom of going no further for the present 
than enacting the course to be pursued if his Majesty 
should be called away before his grandson, Prince 

* ** I fear no uncles dead," was a and, npon the whole, a very req;)eotable 
common quotation, although the Duke character. 
of Cnmberland was a very honourable 
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George, had reached the age of eighteen. He proved, 
easily enough, that the FrinceBS Dowager was the 
fittest person to be named for Begent; but he inef^ 
fectually tried to enforce the point that she ought to 
be controlled by a Council — the constitutional notion 
being that, with a few exceptions to protect the esta** 
blished religion and the succession to the throne, a 
Begent ought to exercise all the royal prerogatives 
under ministerial responsibility. In this courtier-lik© 
fashion did he try to struggle with the difficulty : — 

" I have so firm, so well-grounded an opinion of the many good 
qualities of the Princess, that I am convinced our investing her 
with sovereign power would be attended with happiness, and 
perhaps glory, to the nation ; but for this very reason I am 
against it : the precedent would have such weight, that a future 
parliament could not depart from it, however strong the reasons 
might be for following a different course ; and, as this might be 
of dangerous consequence to her posterity, I am prevented from' 
evincing the regard which is due to her extraordinary endows 
ments."* 

The bill passed; but George 11. survived till his 
grandson was able to say from the throne that "Ae 
gloried in the name of Briton" 

Murray had managed this matter with such dexterity 
A D 1761- *^^* ^® seemed hardly liable to the political 
1753. vicissitudes by which hopes of official stability 

agS^t or promotion are sometimes dashed, and he 
hfi'^rak the l^iiJaself thought he was equally secure under 
h^^ of the King or Begent, — ^when, in a clear sky, a 
storm arose which very nearly overwhelmed 
him. — He was charged with being an adherent of the 
Pretender. 

The scrape in which he so unexpectedly found him- 
self involved occasioned infinite annoyance and vexation 
to him, and he did not get out of it with entire credit. 



* 14 Pari. Hist. 1033. 
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Wlien at Westminster School, his most intimate as-* 
sociates were four boys in the same form with himself; 
Fawcet, Johnson, Stone, and Vernon. The father of 
the last, although a draper in Cheapside, was of ancient 
Mood, and had embraced trade when a younger brother* 
The family estate descended upon him, but it was 
considerably reduced, and he continued to vend his 
wares as before. Like most of the landed aristocracy, 
he was a farious Jacobite, — making no secret of his 
political propensities. Young Vernon was in the habit 
of taking Murray, Fawcet, Johnson, and Stone to his 
father's house on holidays; and there they most xin- 
questionably must have heard much Jacobitism talked, 
whatever else may have happened. Old Vernon was 
very kind to them, and took particularly to Murray — 
being charmed with his good looks, his vivacity, and 
his agreeable conversation, as well as prejudiced in 
hia favour by his noble birth and his true blue con- 
nections. The five young friends, although carried 
away in different directions by the accidents of life, 
still kept up a corresponence by letter, and occasionally 
met together at supper at the Jacobite draper's in 
Cheapside after Mr. Murray had been called to the 
bar. Young Vernon embraced the same profession, 
but, from ill health, had been unable to prosecute it. 
Fawcet had settled as a provincial barrister at New- 
castle, and had become Kecorder of that town. Johnson 
had taken orders, and was an assistant master of West- 
minster School. Stone, who was a remarkably fine 
classical scholar, was dedicating himself to literature, 
and hoped by his pen to rise to be a Prebendary, or 
a Commissioner of Customs. In the course of a year 
or two, young Vernon died, — but Murray continued a 
friendly intercourse with the father, who, being child- 
less, threw out hints that he meant to adopt him as a 
son, and actually left him by will his family estate in 
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the ooimtiefl of Chester and Derby, which still belongs 
to the Mansfield-Murrays. 

After the death of Frederick Prince of Wales, Fawoet 
remaining Eecorder of Newcastle, Johnson, by Murray's 
interest, from being a Prebendary of Durham was pro- 
moted to the see of Gloucester. Stone, having been 
some time private secretary to the Duke of Newcastle, 
had been appointed sub-governor or preceptor to Prince 
George. 

It happened that at the dinner-table of the Dean of 
Durham the conversation turned upon John- 
son's late elevation, and the interesting ques- 
tion arose, who was to have his prebend f The Dean said, 
" The last news from London is, that Dr. Johnson is 
to keep it." Fawcet, who was one of the party, ob- 
served, "I am glad Johnson gets on so well, for I 
remember him a Jacobite several years ago, when he 
tised to be with a relation of his, who was very dis- 
affected, — one Vernon, a mercer, — where they frequently 
drank the Pretender's health." The imprudent Re- 
corder, elevated by wine and gnawed by envy, gave 
farther particulars of those love feasts, and introduced 
the names of Murray, the Solicitor General, who had 
gained such Sclat by prosecuting the rebel Lords, and 
of Stone, now intrusted to conduct the studies and to 
form the principles of the Heir-Apparent to the 
throne. 

Among the guests present vras the foolish old Lord 
Ravensworth. He most officiously, and in breach of 
the implied confidence which forms the charm of social 
intercourse, posted off to London, and communicated 
this conversation to Mr. Pelham. The Prime Minister 
listened to the tale with much distaste, but felt it his 
duty to repeat it to the King. With admirable good 
sense, his Majesty exclaimed, "It is of very little 
importance to me what the parties accused may have 



Digitized by VjOOQIC 



A.a 1753. LOBD MANSFIELD. 239 

said, or done, or thonght, while they were little more 
than boys : I am quite satisfied with the assurance that 
they have since become, and now are, my very faithful 
subjects and trusty servants." 

But the matter was seriously taken up by the 
opponents of the Government; and a petition to the 
King, numerously signed, praying for investigation, 
contained the following passage: — "That to have a 
Scotchman of a most disaffected family, and allied in 
the nearest manner to the Pretender's first minister,* 
consulted on the education of the Prince of Wales, and 
intrusted with the most important secrets of Govern- 
ment, must tend to alarm and disgust the friends of 
the present royal flEtmily, and to encourage the hopes 
and attempts of the Jacobites." 

It was resolved that the accusation deserved no further 
notice; and Murray, who had been made very uneasy 
by the rumour about him which had got afloat, believed 
that the matter was at an end. But Stone prepos- 
terously insisted on a solemn inquiry ; and the charge 
against him, Murray, and Johnson was referred by the 
King to the Privy. Council. 

Murray, strongly protesting his innocence, at first 
said that he would resign his office sooner ^^^ ^^ 
than submit to such a degrading examina- 
tion, but was afterwards persuaded by his friends 

• The following is .Horace Walpole'e rated. He, when still very joung, was 
aoooont of this gentleman, in his sketdi appointed governor to the young princes ; 
of the conrt of the Pretender:— "His but, growing sospected l^ the warm 
next prime minister was Mniray, nomi- Jacobites of S(»ne correspoDdenoe with 
nal Earl of Dnnbar. brother of the Vis- Sir Robert Walpole, and not entering 
count Stormont and of the celebrated into the fietvoarite prc({ect of Prince 
Solicitor QeneraL He was a man of Charles's expedition to Scotland, he 
aitftal abilities, graceful in his person thought fit to leave that court and retire 
and manner, and very attentive to please, to Avignon, where he was regarded aa 
He had distinguished himseli^ before he lukewarm to the cause, frcnn his con- 
was of age, in the last parliament of nection with the Solicitor General here. 
Queen Anne, and chose to attach himself the latter was not at all less suspected 
to the imsuocessful party alnroad, for of devotion to a court where his brother 
whose re-establishment be had oo-ope- had so long beeo first miniiler.'' 
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to appear and make his defence along with Johnson 
and Stone. 

When the hearing came on, there was no case made 
Hearing of *g*^ii^* *^® ^^^ supposcd delinquent; for, 
ttechim Fawoet the only witness, said that at such 
Pri^ a distance of time he conld not swear that 

CoundL Johnson had drunk the treasonable healths, 
or had been present at the drinking of them.* But he 
positively averred that "both Stone and Murray, on 
various occasions down so late as the year 1732, 
had, at Mr. Yemon's house, drunk the health of the 
Pretender, and once he was sure they had done so on 
their knees : the conversation was wont to be partly 
literature, partly treason ; the customary healths, The 
Chevalier and The Earl of Dunbar." However, on 
his cross-examination he prevaricated a good deal, and 
it appeared that he was actuated by an undue wish 
either to spite or to screen his old associates. 

Stone, although he had so loudly demanded the in-^ 
quiry, was generally supposed to be the most seriously 



* He afterwards wrote the following 
Bnspidons letter, to dear the Bishop, 
who, hearing that he wae repeating the 
calanmy, insisted on a written recanta- 
tt<m from him :— 

*• London, 29fh January, 1763. 

*'My Lord,— I take the liberty of 
giving yon the trouble of this letter, in 
order to wipe off any reflections whidi 
may have been to your Lordship's prc^Jn- 
dice fh>m a misoonstmctlon or misrepre- 
sentation of anything said by me at the 
Dean of Durham's last summer. It is 
now, I believe, near twenty years since 
your Lordship and I met at my relation's, 
and before that time I never had any 
acquaintance witii your Lordship; and 
it really surprises me very much, that 
any inferraice firom wtiat I said of my 
relation's prindples in politics should, 
by any one, be applied to your Lordship. 
It is a very disagreeable thing to be 
giving an account of what has passed in 



any conversation ; but it is my duty, in 
the most solemn manner, to dedare, 
that I did not, and could not, say any 
thing which in the least could, or which 
was any way meant by me to charge 
your Lordship with being the proposer 
of; or ever being present at, the drinking 
of any disloyal healths. I am veiy 
sorry for the trouble you have had about 
this affair ; and am, with the .'greatest 
respect, 

"My Lord, 
« Your Lordship's most obedient 

humble servant, 
" Chr. Fjlwckt. 
"Whatever has been construed as a 
surprise of mine at your Loidship's pre- 
ferment, I am sure it was meant by me 
as an intimation only that your Lord- 
ship was fortunate in having the pre- 
ferments drop at the time they did. 
" Lord Bishop of Gloucester.* 
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liable to the charge ; and there is now much reason to 
suspect that he tinctured the mind of his royal pupil 
with Jacobitical or high-Tory principles, — telling him 
that, although it was impossible to recall the Stuarts, 
they had been unjustly expelled, and that the divine 
right of kings ought to be the rallying cry of the new 
dynasty which God had placed upon the throne. He 
soon after fell into obscurity; but great interest was 
then excited by his case, from a general wish that he 
should be removed and make way for a more en- 
lightened and liberal instructor. His defence was said 
to be very ingenious, but no part of it has been 
preserved. The following is a slight sketch of the 
jftddress of the Solicitor General : — 

" Illiberal and imfair reflections have been made on the political 
principles of my relations ; but, my Lords, I was early Murray's 
sent to seek my own way in the world ; I learned to speech in 
form opinions for myself, and I have been well affected J^J^^ 
to the present estabUshment ever since I could think 
x>n the subject. When I went to the University of Oxford I took 
the oaths to the Government,, and I did so with seriousness and ex 
animo. Pleading in the Courts of Westminster and at the bar 
of either House of Parliament, I never uttered a word to disparage 
the Protestant settlement, or to create any longing for the exiled 
family. I determined never to come into the House of Commons 
but upon Whig principles, and I at last accepted a seat 
under ^the auspices of a noble Duke, now present, who, for forty 
years, has been the firmest friend of the Hanoverian line. With 
regard to oflBce, can it be supposed that a person of Sir John 
Strange's well-known loyalty would have resigned in my favour 
if he had not been thoroughly convinced of my sincerity? 
Considering my position at the bar, I had little to gain by 
making any concessions for official rank ; and, ever since I have 
been in the King's service, I have got nothing by my employment 
(I am sure I do not speak it reproachfully) but the ordinary fees 
for the business which has occupied my time. No friend of 
mine have I ever recommended to preferment. I have not 
been able to learn any objection to my public conduct except 
that, in prosecuting the rebel Lords, I did not load them with 
reproachful epithets ; as if epithets would have added to their 
guilt. I never considered that such language would be agreeable 

VOL. m. K 
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to my royal master ; and, if I had been counsel for the Crown 
against ISir Walter Raleigh, and that unfortunate man had been 
as clearly guilty of high treason as the rebel Lords, I would not 
have made Sir Edward Coke's speech against him to gain all 
Sir Edward Coke*B estate and all his reputation." 

He then commented minutely and forcibly on the 
evidence of Fawcet; and having thanked the Lords for 
their indulgence in hearing him, and the goodness and 
justice by which the King was actuated in desiring 
that his servants should not be stabbed in the dark, 
he concluded by a solemn declaration that he had never 
given any treasonable toasts at Mr. Vernon s or else- 
where, and that he had never consciously been presei^it 
when any such toasts were drunk.* 

Mr. Murray having concluded, the Lords of the 
Council came to a unanimous resolution of reporting 
to his Majesty *' that there appeared to them no founda- 
tion for any part of the charge, and that the characters 
of the parties accused were in no degree aflFected by it."^ 

The discussion was revived before Parliament by a 
„ , motion of the Duke of Bedford for an address 

He is ac- , 

quittwi, bat to the King, praying that he would be gra- 
****^*****^* ciously pleased to direct a copy of all these pro- 

ceedings to be laid before the House of Lords ; 

but this was negatived without a division,:^ and 
no further inquiry was made into the circumstanoes.§ 

* Some aooonnts say that he volnn- oomit of it is giyen by Horace Walpole, 

tarily took an oath before the Lords of Mem. Geo. 11^ vol i. p. 272—190. 
the CoonoQ to the same effeot ; but this ^ An attempt was made to ridicolA 

I do not believe, for he would hardly the Duke of Bedford, and to laugh away 

have veninred on such an appeal to the whole affair, by a jeu (feij^rit which 

Heaven, tmder the reservation In his thus began ;— 

own mind that the *«««• J^^^^^ "To probe thy crimes, disloyal Fiend, 

in firoUc. and that, in the midst of See cSundl of the state convied. 

vapouring language, there was no real .My Lords' (an age-wise peer addreet). 

^*5iT^«^ fw^i«»»nr,..ni««r 'ThesecrimesconvulsemyloyalbwaK: 

o,t ^- V?*'i ^^^^ S^: Ere manhood's down, acciers say. 

^r rWJ'^f^f .^^^^ Had graced his chl^ere taught to pray. 

+%?u^!3L;l;il;^l;dfnth« He drank, afraid of no detecUon. ^^' 
X This debate is not menti<med In the ni-i^„„i k*w.i#k- ^^*u ^««a.^.Jil. » >» 
Parliamentary History, but a fWl ac- I>^<^y«l ^^^^ with genuflection/ - 
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Thus Mturay preserved his position, notwithstand- 
ing an accusation which threatened such serious conse- 
qiaences. Although it did not in any degree hinder his 
advancement in public life, it somewhat damaged his 
reputation for sincerity, and it aflforded a topic to his 
opponents of which they ever after unsparingly availed 
themselves. They perceived that there was a vulner- 
able point, at whiph they might aim a staggering 
blcv^; and, subsequently, on important occasions, he 
betrayed an increased timidity, which materially im- 
paired the effect of his consummate talents for debate. 

Soon after the close of this inquiry Pitt resigned his 
office, being mainly induced to do so from the difficulty 
he had for some time experienced in gratifying his 
propensity to assail his old rivaL He made ample 
amends for his late unwilling forbearance. Thus, in 
uttering a vehement invective against the University 
of Oxford for its Jacobitism, he palpably referred to 
the supposed youthful opinions of Mr. Murray : 

"The body he was describing," he said, "was learned and 
respectable; so much the more dangerous! He 
would menti<m what had happened to himself the ^^j!Jj°^ 
last summer, oh a party of pleasure thither. They a Jacobite.** 
were at the window oi the Angel Inn ; a lady was 
desired to sing God save great Geobgb oub King. The 
chorus was re-echoed by a set of young lads drinking at a 
college over the way, but with addition of rank treason. He 
hoped, as they were boys, he should be excused for not having 
taken more notice of them. Perhaps some of them might here- 
after zealously fill the office of Attorney or Solicitor General to a 
Brunswick Sovereign. After this, walking down the High 
Street, in a bookseller's shop he observed a print of a young 
Highlander with a blue ribbon. The bookseller, thinking he 
wanted it, held it out to him. But what was the motto? 
fftmc saltern everso juvenem! This was the prayer of that 
learned body. Yet, if they are disappointed in their plots, the 
most zealous of them, when leader of the Government party in 
this House, may assure you that he always approved of the 
Protestant succession, ana that he refused to enter parliament 
except upon Whig principles. 

B 2 
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"Colours, mticli less words," adds Horace Walpole, 
who has reported this speech, "could not paint the 
confusion and agitation that worked in Murray's &oe 
during this almost apostrophe. His countenance spoke 
everything that Fawcet had been terrified to prevaricate 
away," * 

We shall find that Pitt long afterwards returned to 
the assault with the same weapon in his hand, and 
that it was unmercifully used by Junius and by Home 
Tooke against Lord Chief Justice Mansfield in the 
/ succeeding reign, 
X Murray closed the longest and most brilliant Solicitor 

Generalship recorded in -the annals of West- 
JeteSStSi minster Hall by a service of lasting im- 
^ndication^ portaucc to the rights of Great Britain, upon 
rights. which depends her greatness as a maritime 

power. The king of Prussia, backed by some 
neighbouring states, had sought to remodel the law of 
nations in a way that would have rendered naval 
superiority in time of war of little avail, — ^by asserting 
that belligerents are not entitled to seize upon the 
ocean the goods of enemies in neutral ships ; by insist- 
ing that contraband of war, the property of neutrals, 
may be carried by them to enemies' ports ; by denying 
the right of belligerents, under any circumstances, to 
search the vessels of neutrals; and by attacking the 
legality and validity of all the proceedings in the 
Courts of Admiralty of England for a condemnation 
of neutral ships or goods by reason of an alleged viola- 
tion of the duties of neutrality. These pretensions 
were embodied in a memorial presented by M. Michell, 
the Prussian minister at the Court of St. James's. 
The masterly answer to it is signed by Sir George Lee, 
Judge of the Prerogative Court, Dr. Paul the Advocate 
General, and Sir Dudley Eyder the Attorney General, 

• Walp. Mem., I 358. 
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as well as by Mr. Murray the Solicitor General ; but 
we know, from undoubted authority, that the com- 
position of it was exclusively his.* Having myself 
been employed to write such papers, I may possibly 
be not unqualified to criticise it, and I must say that I 
peruse it with " a mixed sensation of admiration and 
despair." The distinctness, the precision, the soundness, 
the boldness, the caution, which characterise his pro- 
positions, are beyond all praise ; and he fortifies them 
by unanswerable arguments and authorities. Pre- 
serving diplomalic — ^nay, even judicial calmness and 
dignity, — he does not leave a tatter of the new neutral 
code undemolished. Thus with imperishable granite 
he laid the foundation on which the eternal pillar of 
England's naval glory has been reared. 

This performance particularly excited the admiration 
of the President Montesquieu, who said it was " r^onse 
mns r^lique" It is the great repertory to which our 
advocates and judges have had recourse when any 
part of these dangerous pretensions have been re- 
advanced. Sir William Scott (Lord Stowell) often 
quoted it, always spoke of it with reverence, and 
represented his own decisions, which are received with 
gubmission throughout the civilised world, as only an 
expansion of its principles. 

It would be desirable to relieve the tiresomeness of 
these details by describing the Solicitor his private 
General as he appeared in the social circle, ^®- 
but at this period we know hardly anything of 
Inm except as a lawyer or a politician. After the 
death of Pope, although he by no means neglected 
literature, he does not seem to have admitted any 
literary character to his intimacy. I am sorry 
I' cannot find that he ever noticed his country- 
man Thomson, or that he ever desired to be intror 

* HolUday, 424. 
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duoed to the author of the Eambler. In truth ie 
was so overwhelmed by professional and offioi*! 
business, that, when he could escape &om it for a brief 
interval, he preferred repose, with less intelleotual 
society, to gladiatorial contests with the rising wits <rf 
the age. He continued gratefully attached to thps^ 
who had been kind to him in his juvenile days, and ^ 
still Tised often to visit the first Lord Foley on ^ 
Saturday in the country, and remain with him till ih» 
Monday morning, when business called him back to 
town. " On a brother barrister interrogating him how 
he could spend his time where so little pleasantry or 
liveliness prevailed, — * It is enough,' said he, * if I con- 
Hie «nj0y- tribute by my visits to the entertainment of 
u^taie ^^ '^^^ friends ; or, if I fail in that, I axa 

sure to contribute by lassitude to the repose 
of my own faculties.' "* 

If he did not foster any young poet, he deserves the 
His patron- ^^^^ii* ^f discovering and turning to public 
age of Black- usefulness the genius of Blackstone as « 

jurist. The professorship of civil law in 
the University of Oxford being vacant, he recom' 
mended this extraordinary man, then quite unknown, 
as decidedly the fittest person to fill it. The Duke of 
Newcastle promised him the appointment; but, oyer* 
eager for a dirty job rather than for the public good, 
he thought it right to probe a little the political prin- 
ciples of the candidate, and to ascertain how far he 
could be relied upon as a party tool, and, more too, he 
thus addressed Mr. Blackstone when presented to him : 
**Sir, I can rely on your friend Mr. Murray's judg-r 
ment, as to your giving law-lectures in a good style, 
so as to benefit the students; and I dare say I 
may safely rely upon you, whenever anything in the 
political hemisphere is agitated in that CJniversity, you 

• HoUklay, 131. 
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will, sir, exert yourself in our behalf." The answer 
was, ** Your Grace may be assured that I will discharge 
my duty in giving law-lectures to the best of my poor 
abilities." " Ay, ay," replied his Grace hastily, ** and 
your duty in the other branch too." Blackstone made 
a hesitating bow, and a few days after, had the mortifi- 
oation to find, from the Gazette, that Jenner, utterly 
ignorant of law, civil, canon, and common, but con- 
sidered the best electioneering agent in the whole 
University, was appointed to expound the Pandects, 
which he had never read, and could not construe. 

Murray behaved with spirit and judgment; for he 
advised Blackstone to settle at Oxford, and to read law- 
lectures to such students as were disposed to attend 
Mm. The plan had splendid success, and, happily, 
floon after suggested to the mind of Mr. Viner the 
establishment of a professorship for the Common Law 
of England in the University of Oxford. To this we 
owe the immortal Commentaries of Blackstone, which, 
when they were given to the world, drew forth the 
following high tribute of approbation from him to' whose 
judicious patronage they were to be traced. A brother 
peer having asked him as a friend, what books he 
would recommend for his son, who was determined to 
be a lawyer, the Chief Justice replied, — 

" My good Lord, till of late I could never with any satisfac- 
tion to myself answer such a question ; but since the publication 
of Mr. Biack8tone*8 Commentaries I can never be at a loss. 
There your son will find analytical reasoning, diffused in a pleasing 
and perspicuous style. There he may inhale imperceptibly the 
first principles on which our excellent laws are founded; and 
there he may become acquainted with an uncouth crabbed 
author. Coke upon Littleton, who has disgusted and disheartened 
many a Tyro, but who cannot fjul to please in the modem attire 
in which he is now decked out." 

Murray had been Solictor General for the unexampled 
period of twelve years, and grumbled at his bad luck 
in so long holding a subordinate ofi&ce. I^ot only was 
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the chief responsibility of legal business thrown upon 
him, but while the Attorney General was politically a 
mere cipher, he himself was relied upon as the most 
efficient defender of the policy of the Government in 
the House of Commons. An event now happened 
which many thought would at once place Murray in 
the situation of Prime Minister — the sudden 
1764. death of Mr. Pelham. Who was to succeed 

Death of Mr. him ? The Duke of Newcastle, notwithstand- 

Pelham. , , , •. 

ing his unmense borough patronage and his 
low talent for intrigue, was pronounced by George H. 
as fit only to be " master of the ceremoni^ at a small 

German court ;" and the nation, aware of his 
^S^^the frivolity ^^ ^s absurdities, concurred in 
^nation of this Opinion. Pitt and Henry Fox were both 
Minister. men of Splendid abilities, but they were both 

disliked by the King, and neither of them 
then had a sufficient aristocratic connection or popular 
reputation to be able to storm the Cabinet. Murray, 
even in Pelham's lifetime, had been virtually the leader 
of the Lower House, and there would have been little 
change in the asi)ect or proceedings of that assembly 
if he had been put at the head of the Treasury. He 
was very agreeable to the King, and he was generally 
respected by the nation. A serious objection to him 
arose in some quarters from the suspicion of Jacohitism ; 
— not that any one believed he would betray his trust 
and try to bring in the Pretender, — but some thinking 
men were afraid of his acting upon arbitrary principles 
of government, and many condemned him for the 
duplidty of which they believed he had been guilty. 
From personal reasons, Pitt and Fox, who still held 
office, both opposed his advancement ; and even Lord 
Hardwicke, the Chancellor, viewed him with an eye of 
jealousy.* Had Murray himself really desired the 
elevation, and made a bold effort to obtain it, all these 

♦ Walpole'B Memoirs, vol. i. p. 329, 
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difficulties would probably have been overcome, and 
our party history at the conclusion of this and the com- 
mencement of the succeeding reign would have taken a 
very different turn ; but, from a prudent dread of the 
vicissitudes of ministerial life, and from a high feeling 
that his destiny called him to reform the jurisprudence 
of his country, he sincerely and ardently desired to be 
placed on the bench, — and the special object of his 
ambition was to be Chief Justice of England with a 
peerage. Horace Walpole, indeed, sarcastically says, 
"he was always waiving what he was always 
courting ;" but all impartial observers declare that he 
invariably refused to go out of his profession for any 
promotion. 

The consequence was, that the Duke, of Newcastle, 
the person most incompetent, and therefore, Duke of 
least exciting jealousy of all who had been ^mT**^^ 
thought of on this occasion, became Prime Minister. 
Minister, to the astonishment of the whole nation, — from 
the King on the throne to his Grace's own lacqueys, 
who had often been jeered at by brother lacqueys in 
the lobby of the House of Lords while, addressed by 
their masters' titles, they discussed their masters' 
characters. 

Murray at last gained a step in professional rank, 
being appointed Attorney General on the ^^ 
elevation of Sir Dudley Eyder to the Bench. Attorney 
At the same time, he undertook the arduous 
duty of being Government leader in the House of 
Commons, which he would probably have declined had 
he foreseen that Pitt, dissatisfied with this arrangement, 
was again to resign his office and to go into hot 
opposition. 
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CHAPTEE XXXIII. 

CONTINUATION OF THE LIFE OF LORD MANSFIELD TILL HE 
WAS MADE LOED CHIEF JUSTICE OF THE KINO's BENCH. 

Soon after Mr. Murray had been placed in his new 
position he had the offer of professional advancement. 
Sir John Strange, the Master of the Eolls, died ; and as 
the holder of this office may sit in the House of Com- 
mons, the Duke of Newcastle was willing to confer it 
upon his champion there. To the Chancellor's letter 
proposing this arrangement the following answer was 
received : — 

" Clennont, Saturday, one o'clock. 

" My dear Lord, — I have the honour of your Lordship's letter, 
& am most truly concerned for poor S' John Strange, whom' I 
honoured & loved extreamly for his many excellent publick 
qualities, & most amiable private ones. I scarce know any 
man, with whom I had so little acquaintance, that I should 
more regret. 

** I am much obliged to you for your laying your thoughts 
before me in so kind & full a manner. There is every cpns^er- 
ation which can come in question upon this occasion, stated in 
the plainest & most impartial light. To be sure it should be 
offered to the Attorney General. Common justice & proper 
regard require it, & therefore I hope y' LOTdship will sound him 
upon it, this evening, I shall take no notice to him of it, directly 
or indirectly^ It is fit that yoUr Lordship sho* have iiie whofe 
transaction of this affair, & I shall approve whatever you do in 
it, as he likes best ; I cannot at all guess what he would do. 
For the King's service, it is, I think, to be wished that he should 
remain where he is ; but, as his health is not quite good, <& this 
is a very honourable station, consistent with his seat, figure, 
& use in the House of Commons, I cannot pretend to judge what 
he will do. If he sho* accept it, it will be difficult to replace 
him." 
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Murray, without hesitation, declined the office, as he 
considered it of a subordinate character, and ji^^j^y 
not by any means opening to him the oppor- J«*}}f* ^« 
tunity to which he aspired of making a great 
name as a Judge. 

The two next years, although varied by strong 
excitement, must have been fertile of anxiety ^.p. x764- 
and annoyance to Murray, and he must some- ^^^®- 
times have longed for the obscure repose of the Holls, He 
had to defend an Administration which was feeble and 
unfortunate; and he was constantly assailed by an 
opponent of unparalleled power in invective and 
sarcasm, wholly unscrupulous in choosing topics and 
expressions most to his purpose, and animated against 
him by long rivalry and personal dislike. 

Unfortunately, the Parliamentary History at this 
time is almost a blank ; the few pages which it gives 
to several sessions being filled up with King's speeches 
and addresses of the twp Houses in return. But 
memoii*-writers furnish us with a lively description 
of some of the conflicts which took place, and of the 
general results. " Pitt," says Lord WjJdegrave, " under- 
took the difficult task of silencing Munay, the Attorney 
General, the ablest man as well as the ablest debater, 
in the House of Commons."* Horace Walpole him- 
self, then a member of the House of Commons, 
in reference to the outset of the new Administration, 
observes, — 

" Murray, who at the beginning of the session was awed by 
Pitt, finding himself supported by Fox, surmounted 
his fears, and convinced the House, and Pitt too, of Passages of 
his superior abilities, fle grew most uneasy to the J^n jjur- 
latter. Pitt could only attack ; Murray only defend, ray and Pitt. 
Fox, the boldest and ablest champion, was still more 
formed to worry ; but the keenness of his sabre was blunted by 
the difficulty with which he drew it from the scabbard ; I mean 



• Wald. Mem., p. 81. 
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the hesitation and ungracefalness of his delivery took off from the 
force of his arguments. Murray, the brightest genius of the three, 
had too much and too little of the lawyer : he refined too much, 
and could wrangle too little, for a popular assembly. Pitt's figure 
was commanding ; Murray's engaging, from a decent openness ; 
Fox's dark and troubled ; yet the latter was the only agreeable 
man. Pitt could not unbend ; Murray in private was inelegant ; 
Fox was cheerful, social, communicative. In conversation none of 
them had wit : Murray never had : Fox had in his speeches, from 
clearness of head and asperity of argument. Pitt's wit was genuine ; 
not tortured into the service, like the quaintnesses of my Lord 
Chesterfield."* 

Henry Fox, in a letter to a fitiend, after giving some 
account of two speeches delivered by Pitt in the follow- 
ing session, adds, " In both speeches, every word was 
Murray ; yet so managed that neither he nor anybody 
else did or could take public notice of it, or in any 
degree reprehend him. I sat near Murray, who suffered 
for an honr."t 

"On another occasion," according to Mr. Butler, 
" Pitt made use of an expression of savage triumph 
which was long in every mouth. Having for some 
time tortured his victim by general invective, he 
suddenly stopped, threw his eyes around, then, fixing 
their whole power on Murray, uttered these words in a 
low, solemn tone, which caused a breathless silence ; 
' I must now address a few words to Mr. Attorney : 
they shall be few, but they shall be daggers.' Murray 
was agitated ; the look was continued ; the agitation 
increased. * Judge Festus trembles!' exclaimed Pitt; 
*he shall hear m© some other day.' He sat down. 
Murray made no reply, and a languid debate proved the 
paralysis of the House." J 

The qualities of the rival orators are well contrasted 
by my friend Mr. Welsby ; — 

• Walp. Mem., 1. 490. 

t Appendix to Lord Waldegrave's Mem., p. 153. 

i Batler'B Remain?, i. 154. 
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''In closeness of argument, in happiness of illustration, in 
copiousness and grace of diction, the oratory of Murray was unsur- 
passed ; and indeed, in all the qualities which conspire to form an 
able debater, he is allowed to have been Pitt's superior. When 
measures were attacked, no one was better capable of defendiug 
them ; when reasoning was the weapon employed, none handled 
it with such effect ; but against declamatory invective his very 
temperament incapacitated him from contending with so much 
advantage. He was like an accomplished fencer, invulnerable to 
the thrusts of a small sword, but not equally able to ward off the 
downright stroke of a bludgeon."* 

Nothing, however, gives us such an exalted opinion 
of the powers of both these extraordinary men as the 
praise of one who was himself an elegant speaker, who 
was their contemporary, who had often listened to 
them, who had no personal favour for either of them, 
and who loved much more to sneer than to flatter. Thus 
writes Lord Chesterfield to his son : — 

'' Tour fate depends upon your success as a speaker ; and take 
my word for it, that success turns more upon manner than 
matter. Mr. Pitt, and Mr. Murray the Attorney General, 
are, beyond comparison, the best spwikers. Why? Only 
because they are the best orators. They alone can inflame 
or quiet the House; they alone are attended to in that nu- 
merous and noisy assembly, that you might hear a pin fall 
while either of them is speaking. Is it that their matter 
is better, or their arguments stronger, than other people's? 
Does the House expect extraordinary information from them ? 
Not in the least ; but the House expects pleasure from them, 
and therefore attends ; finds it, and therefore approves." 

Murray had some consolation for the troubles and 
anxiety he went through in the opportunities which 
liis influence with the Prime Minister gave him of 
obliging others. He was now able to procure for his 
friend Lord Milton the appointment to the office of 
Lord Justice Clerk, the highest Criminal judge in Scot- 
land ; which he thus announced to him : 



* Eminent Judges, p. 392. 
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•* Kenwood, Oct. 18. 1755. 

"My dear Lord, — I have just rec* the favour of yours, it 

there was but a remote possibility that I could be of 
Letter to . . , . , 




Jusuce Clerk, the Duke of Newcastle yesterday about 12 o'clock 
when the D. of Argyll's letter came. I think I 
may wish you joy of the thing being done. The Chan' is 
at Wimple ; but when I left the D. of N. he was determined 
to do it immediately without waiting to consult any body, 
therefore I need say no more, for I need not tell you how much 
I am 

" Your aE & ob. hu. ser^^ 

"W. MUBBAT." 

Notwithstanding the iclat which Murray obtained 
from the contest he was carrying on in the 
andappa- ^ Housc of Commons, and the power and 
Ste^podtiStt' patronage he enjoyed, he was most heartily 
Mnmy* sick of his position ; and at the dose of the 
^^„ session in May, 1756, he expressed deep re- 
gret that he had not adhered to the profes- 
sion to which he was originally destined, so that he 
might have been vegetating unseen as the vicar of. 
some remote parish. He often declared that he wished 
to have for his companions only the schoolmaster, the 
apothecary, and the exciseman; and that he desired 
to know nothing of politics, except from a weekly 
newspaper taken in by the village club. 

After the prorogation, the state of affairs, instead oi 
mending, became more disastrous. The Duke of New- 
castle's imbecility had involved the country in hostili- 
ties with France, and the war, which under other 
auspices was hereafter to be so glorious, began most 
unfortunately. Minorca was taken, — what was worse, 
the national honour was considered tarnished by the 
flight of Admiral Byng without an effort to relieve 
Port St. Philip's ; and the clamour against the Govem- 
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meiit rose almost to frenzy. With what horror did 
Murray look forward to the reassembling of Parliament I 
How did he expect to quail under the vituperation of 
his rival ! At this time his situation certainly was 
very disheartening. There seemed to be no chance 
of any honourable retreat for him. Sir Dudley Eyder 
had only been Chief Justice of the King's Bench two 
years, and, being in a green old age, and likely long to 
fill the office, was about to be raised to the peerage. 

The day after Mr. Attorney General prepared the 
bill for the new barony, he heard that Sir 
Dudley Ryder was dead. Although he, no su«wen'death 
doubt, would have made every effort and ^^^^^ 
submitted to any sacrifice for the purpose of 
preventing this catastrophe, we can hardly suppose that 
it excited no pleasurable feeling in his mind. 

He immediately put in his claim for the vacant 
office. All perceived that this^ promotion 
must bring about an immediate change in ci^^he 
the Government. Charles Townshend, then jSSc^^?*^ 
an Opposition leader, said to him, " I wish ^J^^^* 
you joy, Mr. Attorney ; or, to speak truly, I 
may wish joy to myself, for you will ruin the Duke of 
Newcastle by quitting the House of Commcms, and the 
C^noeUor by going into the House of Lords." * The 
Duke of Newcastle, who, notwithstanding his general 
obtuseness, was very acute in such patters, declared 
that "the writ for creating Murray Chief Justice 
would, be the death-warrant of his own ad- 
ministration," and resolved to try every pos- of the Duke 
siUe expedient for the purpose of keeping to induce^ 
him in the House of Commons. The negotia- JSn*iJttie 
tions (consisting only of earnest entreaties Sj*'^°' 
on one side, and flat refusals on the other) 
lasted several months, during which the Duke always 

* WalpoIe'B Uemn U* 64. 
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rose in the tempting bribes whicli he o£fered, — beginning 
with the duchy of Lancaster for life, and, after teller- 
ships and reversions without end for himself and his 
nephew Lord Stormont, ending with the offer of a 
pension of 6000Z. a-year if he would only stay in the 
House of Commons till the address was carried and the 
new session fairly begun. Murray, who saw full well 
that, in spite of any exertions he could make, the 
Ministry must be beaten on the address, declared that 
" he would on no terms agree to remain in the Hou^e 
of Commons for one session longer, or one month, or 
one day even to support the address ; and that he never 
again would enter that assembly." Horace Walpole, 
in his usual satirical tone, says, " He knew that it was 
safer to expound laws than to be exposed to them ; and, 
exclaiming * Good Qod I what merit have J, that you 
should load this country, for which so little is done with 
spirit, with the additional burthen of 6000Z a-year f ' at last 
peremptorily declared that if he was not to be Chief 
Justice, neither would he any longer be Attorney 
General." 

The Duke of Newcastle and the Lord Chancellor, 
who were equally desirous to keep Murray where he 
was, were at last so far overcome by his firmness as to 
offer him the office of Lord Chief Justice of the King's 
Bench ; but stoutly made a difficulty about his peerage, 
in the hope that, not gaining all he desired, he might 
still change his mind. From the following letter to 
Lord Hardwicke it appears that there had been a good 
deal of discussion on this subject : 

"June 26, 1756. 

** My Lord, — ^I don't know whether the way in which I chose, 
to express myself last night, when I said I had always consi- 
dered the peerage & Ch. J. as going together, sufficiently con- 
veyed that without the one I wished to decline all pretensions 
to the other. 

" Upon reflexion, as I have no hesitation, & never thought 
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otherwise, I think it the most decent way to speak to be under- 
stood ; for it wou'd grieve me extreamly to have the King twice 
troubled in any respect on my account. No possible event can 
alter my anxiety for his ease or service. 

" I beg once more to give vent to the sentiments of ray heart 
by saying, that the sense of my obligations to your Id' will be 
as conspicuous as my friendship to the Duke of Newcastle, which 
can only end with the life of 

" Y' L** most obliged, & obd* humble serv* 

"W.Murray."* 

The Duke of Newcastle, pretending that the King 
was very reluctant to grant the peerage, wrote thus to 
the Attorney General : — 

" Kensington, July 2, 1766. 

"Dear Sir, — The King ask'd whether I had seen Murray, 
I said, yes. * Well, what says he?' 'Extremely sensible, Sir, 
of your Majesty's great goodness to him, but wishes not to 
accept the one without the other.' * Why ! must I be forced ? 
I will not make him a Peer Hill next session.'' * Sir, all that 
Mr. MuiTay desires is, that they may be defer'd. I apprehend 
it would be diflBcult, tho' perhaps possible, to make the Chief 
Justice this term.' *I know, that may be delay'd; or it is 
not necessary to do it nowf — and here ended the discourse. 
I hope I have done right. I am sure I intended it ; but it is 
my misfortune to be distrusted by those from whom I never did 
deserve it, 

" I am, dear Sir, 

" Ever yours, 
"HoLLis Newcastle." t 

Murray was evidently aware of the juggle, and 
declared that without the peerage he would neither 
accept the Chief Justiceship nor remain Attorney 
General. 

If we may trust to the sincerity of the foUovnng 
letter from the Duke of Newcastle to Lord Hardwicke, 
his Grace had first given way ; — 

" Was I singly to consult my own wishes, or, perhaps, my 
own interest, your Lordship knows what my thoughts are ; but 
when I consider that the present question is, whether Mr. 

• Hardwicke MSS.. Wimple. f Ibid. 
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Attorney General shall remain in the Honse of Commons, mti of 
the King's service^ or be Gh. Justice, & a peer, I own I think 
the first would be attended with great inconvenienoes to the 
King's service, & I should hope that His Majesty would be 
graciously pleased to erant his request, in consideration of ttte 
zeal & ability which he has shewed for a considerable number 
of years, in the employments with which His Majesty has 
honoured him.** 

It was pretty plainly perceived that if Mr. Murray 
were now refdised his just demands he might be ex- 
pected to be seen speedily in the House of Commons 
an Opposition leader; and the King's scruples being 
easily overcome, the Chancellor wrote to announce that 
Mr. Attorney was to be Chief Justice and a peer. The 
following is the cold, stiffs and hypocritical reply : — 

« Sunday night, Oct. 24, 1766. 

" My Lord, — ^I am just come to town, and found your Lord- 
ship's letter. It is impossible to say how much I feel your 
Lordship's great goodness and attention to me throughout this 
whole affair. The business of my life at all times and on all 
occasions shall be to show the gratitude with which I have the 
honor to be 

" Your Lordship's most obliged 

"and ob* hum: eerv* 

"W. MUBBAY." 

On Monday the 8th day of November, 1766, Murray 
was sworn in Chief Justice of the King's 
cw^JuBtioe Bench before Lord Chancellor Hardwioke, 
g^ Kings Qj^^ created a peer by the title of Baron 
Mansfield, of Mansfield, in the county of Not- 
tingham. The following day the Administration to 
which he had belonged was dissolved ; but surely he is 
not to be blamed for the firmness which he exhibited in 
refusing to remain longer its champion in the House of 
Commons. 

No party considerations could require fix>m him a 
useless sacrifice ; and, for the welfare of the state, it 
was much better to bend to public opinion, and to 
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make way for a new minister who might restore con- 
fidence and conduct the war in which England was 
involved to an honourable issue. Morally speaking, he 
had as good a right to the office which he demanded, as 
the eldest son has to the fee-simple lands of which his 
father died seised. He was by far the fittest man in 
the profession to fill it, and he had earned it by political 
services such as no law officer had ever rendered to any 
government. 

. The appointment was almost universally praised. A 
very few illiberal individuals, trying as 
far as they were able to justify the imputa- Snt^SStt^*" 
tion cast upon the English by Lord Lovat ^ed'of. 
when he said that **his cousin Murray's birth 
in the north might mar his rise," grumbled because a 
Sootsman was placed at the head of the administration 
of justice in Westminster Hall, and tried invidiously to 
account for his rise by saying that " he had no merit 
beyond the dogged industry which distinguislied his 
poverty-stricken countrymen;"* but all generous 

* Thus wfts he assailed in a letter, probably Charles or James the Second, 
addreased to the editor of a newspaper, for it is natural to believe the plaiU 
supposed to have been written by a mig^t meet with encooragement here 
brother lawyer with whom he was on in these idgns. This Soot emerged 
fEoniliar terms of intimaqr : —I should be f^m his native wealds, rocky caverns, 
sorry to see a Scotchman on an fiigltsh and moantalnons heights pretty early in 
bench of Justice, lor several reasons; life, to Jlneer over a Scotch education 
which I hope may occur to the wisdom ^th a little Eugllsh erudition, and 
of tike great in power before such Judges undoubtedly for preferment too. He 
are appointed, as it may not be very brought along with him the same prin> 
proper for me to mention them. An clples of government and loyalty as his 
Knglishman ought not to be put under country and family were remarkable for, 
the dominion of a Scot. It would prove aiMl what his brother carried over to 
an indelible reflection upon us to see a Bome, like apples to Aldnous, or coals 
Soot in so high a station, when so many to Newcastle. One would think such 
of our own countrymen are infinitely «» opportunity might have had some 
better qualified and more deserving of gentle influence on the rugged nature of 
preference. I remember an old itiend our emigrant, his pauper pride and 
of mine used to tell me of • a tennagant native insolence; bat it happened other- 
Scot,' as Shakespeare phrases it, that wise, for the Soot could not alter his 
domineerad at the bar of one of our courts nature ; and so, in the midst of all the 
of Justice, in the reign of one of our learning of our courts, he continued still 
kinffi who was second of his name,— * ^^^y Scot."— ^roodfto^fom JaurmU. 

s 2 
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spirits frankly admitted his superiority for genius and 
acquirement, and soomfolly repudiated the notion that, 
after the whole island of Qreat Britain had been united 
under a common legislature, regard was to be had, in 
filling any office under the Crown, to the birth-place 
rather than to the qualifications of the candidate. 
Before following him in the new sphere which he 
entered, I ought to notice the gracefel man- 
addresa on uer in which he concluded his qareer at the 
leave^of ^^* "^^ comply with ancient forms, it was 
liSr^ * necessary, as a preliminary step to his becom- 
ing a judge, that he should take upon him- 
self the degree of the coif, and be transferred from 
Lincoln's Inn to Serjeants' Inn. The head of ^» 
society of which leave is taken, on this occaision, in a 
complimentary speech, addresses the retiring member, 
— who makes a suitable reply. The HonouraWe 
Charles Yorke (afterwards so brilliant in his life, and 
so unfortunate in his death) was then Treasurer of 
Lincoln's Inn. In presenting to the new Serjeant the 
votive offering of a purse of gold, he with good taste 
as well as warmth referred to the lustre he had con- 
ferred upon the English bar, and the qualifications 
he possessed for the high office to which he was ap- 
pointed by the King with the most auspicious antici- 
pations of the people. The following was the beautiful 
reply, — which, we are told by Mr. Holliday, who was 
present, was delivered " with the greatest grace, ease, 
and perspicuity : " * — 

"I am too sensible, sir, of my being undeserving of the 
praises which you have so elegantly bestowed upon me, to suffer 
commendations so delicate as yours to insinuate themselves into 
my mind; but I have pleasure in that kind of partiaUty which 
is the occasion of them. To deserve such praises is a worthy 
object of ambition ; and from such a tongue flattery itself is 
pleasing. 

• Holliday, p. 105. 
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** If I have had, in any measure, success in my profession, 
it is owing to the great man who has presided in our highest 
courts of judicature the whole time I attended the har. It 
was impossihle to attend him, to sit under him every day, 
without catching some beams from his light. The disciples 
of Socrates, whom I will tsdte this liberty to call the great 
lawyer of antiquity, since the first principles of all law are 
derived from his philosophy, owe their reputation to their 
having been the reporters of the sayings of their master. If 
we can arrogate nothing to ourselves, we can boast the school 
we were brought up in ; the scholar may glory in his master, 
and we may challenge past ages to show us his equal. 

" My Lord Bacon had the same extent of thought, and the 
3ame strength of language and expression ; but his life had a 
stain. 

" My Lord Clarendon had the same ability and the same zeat 
for the constitution of his country 5 but the civil war prevented 
his laying deep the foundations of law, and the avocations of 
politics interrupted the business of the Chancellor. 

" My Lord Somers came the nearest to his character ; but his 
time was sh(Mi;, and envy and faction sullied the lustre of his 
giory. 

** It is the peculiar felicity of the great man I am speaking of, 
to have presided very near twenty years, and to have shone 
with a splendour that has risen superior to fsiction, and tiiat has 
subdued envy. 

"I did not intend to have said, I should not have said so 
much on this occasion, but that in this situation with all that 
hear me what I say must carry the weight of testimony rather 
than appear the voice of panegyric. 

" For you, sir, you have given great pledges to your country ; 
and large as the expectations of the public are concerning you, I 
dare say you will answer them. 

** For the Society I shall always think myself honored by 
every mark of their esteem, affection, and friendship, and shall 
desire the continuance of it no longer than while I remain 
zealous for the constitution of this country and a friend to the 
interests of virtue." 

Mr. Holliday, worked up to enthtisiasm by the 
recollection of the scene he had witnessed, "bears 
ample testimony to the tribute of applause, to the 
general joy and the marked approbation of the 
audience." * On this occasion Mr. Serjeant Murray 

• Page 106. 
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gave a grand dinner in Lincoln's Lin, rivalling the 
splendour of the olden time, to many of the nobility as 
well as to the chiefe of the law.* 



* The following is the Order faiaed 
by the Bencher* for regulating the 
solemnity:— 

** At an extraordinary Ckmndl, 
held the 2nd day of Kovember, IIM, 

** Ordered— That the gates leading to 
Portugal Street, ChidieBter Bents, and 
Bishop's Court from Lincoln's Inn be 
shntt on Monday next, from ten in the 
morning for the remaining part of that 
day. 

** Tliat the two great gates be shntt 
flxMn ten in the morning for the re- 
mainder part of that day ; and that six 
porters and two constables attend at 
each of those gates in order to lett in the 
nobility, Judges, and other company who 
are to dine at the Seijeant's feast, as 
likewise to lett in the members of the 
Society and their friends. 

**That the passage to the Hall be 
boarded up, and doors made as usual to 
lett the company into the Hall; and 
that two porters and a constable attend 
at each of those doors. 

" That the garden gates be shutt all 
that day. 



''Thst the gardener, his man, and two 
porters do patrols the terras walk, to 
prevent any person from coming orer 
the wall. 

*'That Mr. Johnson, the steward to 
this Society, do hire twelve extraor- 
dinary porters, or such number of porters 
as shall be necessary to do the necessary 
duty on that day; and he do appoint 
the several porters to their sefveral 
stations. 

**That great care be taken that there 
be no disturbance or riott committed to 
the Inn on tiiat day. 

'*That in case the porters or other 
servants do not keep good order, or are 
negligent in doing of their dutys, that 
Mr. Johnson do report their misbe- 
haviour at the next council. 

.**That the cooks (Messrs. Davis and 
Cartwright) ^ho are to dress the Ser- 
jeant's dinner have tlie use of ibe 
kitchen and all the ofBces bdonging 
thereto, together with the furniture of 
the same; and that Mr. JohnscMX do 
intimate to them that they are to provide 
such chairs for the company as ebaii be 
wanting." 
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CHAPTER XXXIV. 

VIEW OF LORD MANSFIELD'S JUD10LA.L CHARACTER AND OF 
HIS DECISIONS. 

We are now to behold Lord Mansfield a venerable 
magifltrate, clothed in ermine, seated on his jj^ ^^^^ ^^^ 
tribunal, determining the most important (^^ <n the 
rights, and adjudicating upon the lives of King't*^ 
his fellow citizens. He presided in the ^°*** 
Court of King's Bench for the first time on Thursday, 
the 11th of November, 1756. Modem usage does not 
permit a judge to deliver an inaugural address, or we 
should have had from him a striking enumeration of 
the duties imposed upon the person filling this high 
office, and a masterly exposition of the manner in which 
they ought to be performed. Although he did not then 
delineate in the abstract the beau ideal of a perfect 
judge, he afterwards proved to the world by his own 
practice that it had been long familiar to his mind. 

I feel the extreme difficulty of an attempt to present 
to my readers a view of Lord Mansfield's 
judicial character and of his decisions. I am ?«««^ 
disheartened by the utter failure of my pre- of lom 
deoessors ;* but I must proceed at all risks, jaJ^i^ta! 
or this memoir would be compared to a life of 
Bacon omitting all mention of his philosophy, or of 
Marlborough entirely passing over his campaigns. 

* No retder, professional or non-pro- any of the able writers who have given 

ftarional, can possibly get through the a sketch of Lord Mansfield's life to 

volnminoas acconnt of Lord Mansfield's examine them, except in a very cursory 

Judgments to be found in HolUday and manner. 
Evans; and it has not suited the plan of 
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While the ensuing chapter may be entirely skipt by 
those who take interest only in personal anecdotes and 
party contests, it may be perused a second time by 
others who, knowing that the history of a country 
cannot be weU understood without the study of its 
jurisprudence, are desirous of learning minutely what 
great magistrates actually did in administering justice 
to individuals and in aiming to improve the institutions 
over which they presided.* 

Perhaps I ought to begin with considering the ques- 
tion '' whether Lord Mansfield was indeed a 
gJeftjJdge? great magistrate?" I remember the time 
when it was fEushionable in Westminster Hall 
to mention his name with a sneen One might have 
supposed that he was chiefly memorable for having 
tried to introduce into the Common Law some " equi- 
table doctrines " which had been rejected, and that, 
having long imposed upon the world by his plausibility, 
he was at last discovered to have been ignorant and 
shallow* English lawyers in those days chose to take 
their opinions of him &om two men, deeply versed in 
their profession, but entirely devoid of all oHher 
learning — who not only had no taste for his liberal 
acquirements, but actually bore him a deep personal 
grudge. Lord Eldon, having begun to practise in ihe 
Court of King's Bench under Lord Mansfield, took it 
into his head that the Chief Justice set his face against 
all except those who had been educated at Westminstw 
and Christ Church ; and he left the court with disgust, 
ever loudly and deeply cursing the supposed author of 
his early disappointment. Again, Lord Kenyon with 
some reason mortally hated his predecessor, who had 

* Gibbon's masterly sketch of the enamouredof mycrafbas wasof histiie 

Boman avil Law (Decline and Fall, ch. old minstrel who 

atliv.) is one of the most interesting " Poured to lords and ladies gay 

^^?1 ^^I'J^^ ^*'** ^''^ ^ "^ The unpremeditated Uy." 

annaid that I shall be supposed as much 
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strennously opposed his appointment, because he did 
not wish to see in the seat of Chief Justice of England 
one who did not know the characters of the Greek 
language, and of Latin knew only some scraps to be 
misquoted* Their hostility to the memory of Mansfield 
was sharpened by their common dislike of BuUer, who, 
reverencing him to idolatry, was in the habit of draw- 
ing offensive ' comparisons between him and his de- 
tractors. The influence of the Lord Chancellor and of 
the Chief Justice was much greater than that of the 
disappointed puime who had sought refuge in the 
obscurity of the Common Pleas, and those who were 
desizous of having " the ear of the Court " on either 
side of the Hall knew that they could in no way 
recommend themselves to favour more effectually than 
by talking of *' the loose notions which had lately pre- 
vailed in certain quarters, and which were in the course 
of being happily corrected." The juniors took their 
tone from the leaders, and in the debating clubs of 
students in the Inns of Court the speakers were in- 
flamed by a pious desire to restore the Common Law to 
its ancient simplicity. 

, But these delusions are no more; and Munsfleld 
mdy now be compared to the unclouded majesty of 
Mont Blanc when the mists which for a time obscured 
his summit have passed away* 

There are a few undeniable facts, which are quite 
conclusive to prove that he enjoyed an un- 
paralleled ascendancy, and that this asecn- paralleled 
dancy was well deserved. Although he pre- 25*wS^^ 
sided above thirty years in the Court of -^^^ 
King's Bench, there were in all that time 
only two cases in which his opinion was not unani- 
mously adopted by his brethren who sat on the bench 
with him. Yet they were men of deep learning and 
entire independence of mind. He found there Sir 
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Thomas Denison, Sir Michael Foster, and Sir John 
Eardly Wilmot, who was afterwards Chief Justice of 
the Common Pleas, and refused the great seaL They 
were succeeded hj Sir Joseph Yates;* Sir Bichard 
Aston,f who had been Chief Justice of the Common 
Fleas in Ireland ; Sir James Hewitt,^ afterwards Lord 
Chancellor of. Ireland, and a peer by the title of liord. 
LifiEbrd; Sir Edward Willes;§ Sir William Blackstone ;|| 
Sir William Henry Ashurst ;f Sir Nash Grose ;** and 
Sir Edward Buller.ff Again, of the many thousand 
judgments which Lord Mansfield pronounced during 
the third part of a century, two only were reversed. 
The compliment to Chancellors that their decrees were 
affirmed amounts to very little, for the only appeal is to 
the House of Lords, where the same person presides, so 
that it may be considered ah eodem ad ewndem. But a 
writ of error then lay from the King's Bench either to 
the Exchequer Chamber, constituted of the Judges of 
the Common Fleas and Exchequer, or to the House of 
Lords, to be heard before the Lord Chancellor and all 
the Judges of England, without any predisposition to 
affirm. JJ What will appear to my professional brethren 
a more -striking fact still, strongly evincing the con- 
fidence reposed in his judicial candour and ability by 
such men as Dunning and Erskine, opposed to him in 
politics, who practised before him, — ^in all his time 
there never was a bill of exceptions tendered to his 
direction ; the counsel against whom he decided either 

* Jan 24, 1 763. created Lord Korthington he might hare 

f April 6, 1765. revenged himself for his decrees whidi 

X Nov. 1, 1766. had been npset with Lord Mansfield^ 

$ Jan 27, 1768. concorrenoe. Then fbllowed Lord Cam- 

II April 3, 1770. dun, a Whig Chancellor; and, although 

^ April 10, 1770. the two following Chancellors, Lord 

** Feb. 6, 1777. Bathnrst and Lord Thnrlow, were Tories, 

ft* April 6, 1778. they bore no pecoliar personal good-wiU 

%% At first starting, the holder of the to the Chief Justice of the King^ 

great seal (Lord Keeper Henley) had no Bench. 

voica in the Honse of Lords ; bat when 
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acquiescing in Ids ruling, or being perfectly satisfied 
that the question would afterwards be fairly brought 
before the Court and satisfactorily determined on a 
motion for a new triaL* I must likewise observe that 
the whole community of England, from their first 
experience of him on the bench, with the exception of 
occasional displays of party hostility, concurred in 
doing homage to his extraordinary merits as a judge. 
Crowds eagerly attended to listiBn to him when he was 
expected to pronounce judgment in a case of importance. 
To gratify public curiosity, the unknown practice 
l)egan of reporting in the newspapers his addresses to 
juries ; and all suitors, sanguine in their belief of being 
entitled to succeed, brought their causes to be tried 
before him, so that the business of the King's Bench 
increased amazingly, while that of the other courts of 
common law dwindled away almost to nothing. He 
was regarded, if possible, with still greater veneration 
in his native country, where they were not only proud 
of him for adding new lustre to the name of Scotsman, 
but grateful for the admirable manner in which, as a 
law lord in the House ofPeers, he revised and corrected 
the decisions of their supreme court, giving new con- 
aistency and certainty both to their feudal and com- 
mercial code. Even the learned on the continent of 
Europe, who had hitherto looked upon English lawyers 
as very contracted in their views of jurisprudence, and 

* When I was at fhe bar, I knew a parties to put down in writing the exact 

learned Seijeant who never went into terms in whioh the Jndge who tries the 

court without several blank bills of cause has laid down the law, and solijects 

exceptions in his bag, or rather cartoudie- hinr to an action if he does not acknow- 

boz, to be filled up and fired off at the ledge it bgrhis seal. It then goes,b7writ 

Chief Justice in the course of the mom- of error, before a superior tribunal, where 

ing. I should state for the inrormation his ruling is reoonsidenrd, and may be 

of my unlearned readers (or the lay either affirmed <»r reversed. On a motion 

peiUi)t that a bill of exceptions is given for a new trial, the Judge, at his discre- 

by the statute of Westminster passed in tion, states verbally bow he laid down 

the reign of Edward L, and is an ad- the law, no averment being allowed 

mirable check on the rashness and men- against his statement ; and the question 

dadty of Judges ; for it empowers the cannot be carried before a hi^er court. 
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bad never regarded the deciBions of our courts as settling 
any international question, acknowledged that a great 
jurist had at last been raised up among us, and they 
placed his bust by the side of Grotius and D'Aguesseau. 
In his own lifetime, and after he bad only a few years 
worn his ermine, he acquired the designation by which 
he was afterwards known, and by which he will be 
called when, five hundred years hence, his tomb is 
shown in Westminster Abbey— that of " THE GBEAT 
LORD MANSFIELD." 

Therefore, notwithstanding the successful eflforts of a 
few narrow-minded and envious persons to disparage 
him soon after his death, I think I must be justified in 
giving faith to the unanimous opinion of his contem- 
poraries in his favour, and I may go on with confidence 
to explain by what means he gained the high reputation 
which he enjoyed. 

The moving power which worked such marvellous 
efiects was his earnest desire worthily to dis- 
sionateiove charge the duties of his office, that he might 
of i*?aige!** thereby serve his country and make his own 
name be remembered and honoured.* Men 
even of great talents and acquirements have felt their 
ambition satisfied simply by being placed in a high 
judicial office, the dignity and emoluments of which 
they were entitled to hold for life, unless there should 
be an address to the Crown by the two Houses of 
Parliament for their removal. These considered merely 
how they could get on with least trouble to themselves, 
— taking care to avoid every appearance of recklessness 
which might cause open scandal, and create a danger 

* He was not merely pleased at the got through hts work, he exdahned, 

moment with the occupation of trying "lls'amuse kjuger;" andjudge Boiler 

causes, as some are with hunting and used to say, .somewhat irreverently, 

others with angling. When M. Cottu, that " his idea of Heaven was to sit at 

the French advocate, went the Northern Nisi Prius all day, and play at whist all 

Circuit, and witnessed the ease and night." 
delight with which Mr. Justice Bayley 
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of public censure. Mansfield, with little enthusiasm 
in his nature, had one ruling passion, which did not 
work by fits, but was strong, constant, and insatiable. 
On the day of his inauguration as Chief Justice, instead 
of thinking that he had won the prize of life, he con- 
sidered himself as only starting in the race. 

My readers are already acquainted with some of the 
requisites he possessed for this noble undertaking ; — 
his quickness of perception— his logical understanding 
— ^his scientific acquaintance with jurisprudence — ^his 
great experience in business from having been nearly 
twenty years at the head of his profession — his reso- 
luteness of purpose — and his unwearied power of appli- 
cation. All these might have been insufficient, but he 
quickly showed that, seated on his tribunal, he was 
patient, courteous, firm, decided in his opinions, pos- 
pessed of unexampled powers of despatch without ever 
appearing to be in a hurry, capable of explaining his 
judgments with admirable precision and perspicuity, 
and not only unswayed by awe of power or love of 
popularity, but free, from the besetting sin of being 
unduly under the influence of counsel either from 
favour or from fear. 

He began with certain reforms in the practice of his 
court, which I must mention, as they ma- Refonnaof 
terially contributed to his success, although f^Su^ 
their importance cannot be properly perceived ^^ ^™- 
by the uninitiated. His first bold step was to rescue 
the bar from the monopoly of the leaders. Day by day, 
during the term, each counsel when called upon had 
been accustomed to make as many motions successively 
and continuously as he pleased. The consequence was, 
that by the time the Attorney and Solicitor General, 
and two or three other Dons, had exhausted their mo- 
tions, the hour had arrived for the adjournment ; and as 
the counsel of highest rank was again called to at the 
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sitting of the court next morning, juniors Had no 
opportunity of making any motions with which they 
might be intrusted till the last day of term, when it 
was usual, as a fruitless compliment to them, to begin 
with the back row — after the time had passed by when 
their motions could be made with any benefit to their 
clients. The consequence was, that young men of 
promise were unduly depressed, and more briefs were 
brought to the leaders than there was time for them to 
read, even had they been toiling all night at their 
chambers instead of sitting up in the House of Commons 
absorbed in party struggles. Thus the interests of the 
suitors were in danger of being neglected, and the 
judges did not receive the fair assistance from the bdr 
in coming to a right conclusion which they were 
entitled to expect. To remedy these evils, a rule was 
made that the counsel should only make one motion 
a-piece in rotation ; and that if by chance the court 
rose before the whole bar had been gone through, the 
motion should begin next morning with him whose 
turn it was to move at the adjournment. The business 
was thus both more equally distributed and much 
better done. 

A bad practice had prevailed, that almost all cases 
turning upon questions of law which came before the 
judges sitting in banco were argued two or three and 
even so often as four times over in successive terms, 
although not attended with any real difficulty — a 
further argument being ordered, almost as a matter of 
course, at the request of the party who apprehended 
that the inclination of the court was against him. 
Lord Mansfield always refused a second argument, 
unless the court entertained serious doubts, which 
were likely to be better cleared up by further dis- 
cussion at the bar than by an immediate examination 
of the authorities and by private deliberation. 
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The cnstom likewise had been to ahstain from 
deciding at the close of the argument, — there hardly 
ever being a judgment entered without several entries 
of curia advisari vuU, — whereby, not only was expense 
increased and justice delayed, but the judges had often 
forgotten the reasons and authorities brought forward 
at the bar before publicly declaring their opinion. In 
JBaynard v. Ghace* which was argued for the first time 
the day after Lord Mansfield took his seat on the bench, 
the counsel and the attorneys, who expected as a matter 
of course that there would be divers hearings and long 
consultations before the Judges would venture to 
pronounce their decision, were astounded to hear the 
new Chief Justice say that " the Court, having no 
doubts on the subject, considered itself bound as well 
to spare the parties the expense and anxiety of further 
discussion, as to terminate the suspense of others who 
might be interested in the question to be decided, and 
would accordingly proceed to give judgment at once." 
But he was cautious as well as ready, and, wherever 
the occasion required, he was eager to receive any new 
lights which could be thrown on obscure points of law 
by the researches and the ingenuity of counsel. 

During Lord Mansfield's time, an evil was remedied 
which I am sorry to say had been revived before I was 
called to the bar, and, I am afraid, still inveterately 
exists—the delay experienced in preparing a special 
case or statement of the facts in evidence on a trial 
before a jury, when it is found that the rights of the 
parties depend upon a question of law, and it is agreed 
that these facts shall be stated for the opinion of the 
judges. When such a statement is afterwards to be 
drawn up by the counsel on opposite sides — from their 
mtQtiplied engagemients, or from their indolence and 
love of procrastination — and still more from their 

* Burr. vol. 1. p. 1. 
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pugnacity and excessive zeal to benefit and please their 
clients, — great danger arises of long delays and vexa- 
tious discussions before a final hearing can take place. 
Lord Mansfield himself dictated the statement in open 
court, and it was signed by the counsel before the jury 
were discharged. He further ordered that the case 
should be invariably entered for argument within the 
first four days of the ensuing term, so that judgment 
was sure to be pronounced within a few months from 
the time when the action was originally commenced. 

He also made a general order that no cases should be 
postponed, even with the consent of the parties, without 
the express authority of the court ; and cases so post- 
poned were appointed to come on peremptortly 'a,t the 
beginning of the foHowing term. 

By these regulations, the heavy arrears which he 
found on taking his seat were soon cleared away ; and 
afterwards, during the whole period of his Chief 
Justiceship, at the end of every term every case had 
been disposed of that was ripe for being heard and 
decided. 

But there was no complaint of precipitation or 
affected despatch; and to show that the satisfactory 
administration of justice was the only object in view, 
instead of determining cases sent to the Court of King's 
Bench from the Court of Chancery by a written answer, 
simply saying aye or no, called a "certificate," Lord 
Mansfield introduced ai;id continued the practice of 
giving an elaborate judgment on' these occasions viva 
voce, fiilly explaining the reasons and authorities on 
which his opinion was founded.* 

I ought likewise to mention the improvements he 

* Lord Mansfield:— ** I foond it a upon which it is grounded. Bat I 

custom in cases sent by the Court of think the custom wrong as well as ud- 

Chancery for our opinion, to certify it satisfactory to the bar." (Coiqj. 34.) 

privately to the Lord Chancellor in Lord Kenyon returned to it, howefver,, 

writing, without declaring in this court because Lord Eldon was disposed to 

either the opinion itself or the reasons carp and Jeer at his reasoM. 
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introdxiced in the trial of causes at Nisi Prius. Hitherto 
it had been usual for all the counsel on each side, if 
they were so disposed, to address the jury, and much 
irregularity prevailed in examining and cross-examin- 
ing the witnesses. By his care the system which we 
now follow was gradually matured; and, although 
liable to some objections, it is probably as well adapted 
as any that could be devised for the fair investigation 
of truth, as well as for celerity. According to this, 
the junior counsel for the plaintiff having " opened the 
pleadings," or stated the issues or questions of fetct 
raised by the record for decision, the leading counsel 
for the plaintiff alone addresses the jury : the plaintiff's 
evidence follows : the defendant's leading counsel then 
addresses the jury, and, if he gives no evidence, the 
debates at the bar here close ; but if there be evidence 
given for the defendant, the plaintiff^s leading counsel 
addresses the jury by way of reply. The judge then 
stuns up, and the jury pronounce the verdict. Lord 
Mansfield hesitated long about making the right to 
reply depend upon the giving of evidence by the de- 
fendant, as thereby, to avoid a reply, important evidence 
is sometimes kept back, and inconvenience follows from 
the defendant's counsel having the privilege of speaking 
without any answer from his antagonist; but his 
masterly superintendence and great authority kept 
everything straight, and, while he presided, trial by 
jury in civil cases, which in theory appears so absurd, 
and which answers so badly in Scotland and other 
countries in which it is not understood, seemed a per- 
fect invention for the administration of justice. 

These are little more than matters of procedure^ 
which, however wisely devised, could not of themselves 
have deserved any lasting praise. I now come to the 
principles which guided him as a judge, and which have 
made his name immortal. 

VOL. m. T 

Digitized by VjOOQIC 



274 LOBD MAKSFIELD. Chap. XXXIV. 

He formed a very low, and I am a^id a very just. 
Improve- estimate of the Common Lav7 of England 
mento, which he v^ras to administer. This system 

principle, was not at all badly adapted to the condition 
contem- of England in the Norman and early Planta- 
piated. genet reigns, v^rhen it sprang np,— -land being 

then the only property worth considering, and the 
v^ants of society only requiring rules to be laid down 
by public authority for ascertaining the different rights 
and interests arising out of land, and determining how 
they should be enjoyed, alienated, and transmitted from 
one generation to another. In the reign of George II., 
England had grown into the greatest manufacturing 
and commercial country in the world, while her juris- 
prudence had by no means been expanded or developed 
in the same proportion. The legislature had literally 
done nothing to supply the insufficiency of feudal law 
to regulate the concerns of a trading population ; and 
the Common law judges had, generally speaking, been 
too imenlightened and too timorous to be of much 
service in improving our code by judicial decisions. 
Hence, when questions necessarily arose respecting the 
buying and selling of goods, — respecting the affreight* 
ment of ships, — respecting marine insurances, — and 
respecting bills of exchange and promissory notes, no 
one knew how they were to be determined. Not a 
treatise had been published upon any of these subjects, 
and no cases respecting them were to be found in our 
books of reports, — which swarmed with decisions about 
lords and villeins, — about marshalling the champions 
upon the trial of a vmt of right by battle, — and about 
the customs of manors, wherjiby an unchaste widow 
might save the forfeiture of her dower by riding on a 
black ram, and in plain language confessing her offence. 
Lord Hardwicke had done much to improve and 
systematise Equity— but proceedings were still carried 
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on in the courts of Common Law much in the same 
style as in the days of Sir Bobert Tresilian and Sir 
Wflliam Gascoigne. Mercantile questions were so 
ignorantly treated when they came into Westminster 
Hall, that they were usually settled by private arbitra- 
tion among the merchants themselves. If an action 
turning upon a mercantile question was brought into 
a court of law, the judge submitted it to the jury, who 
determined it according to their own notions of what 
was fair, and no general rule was laid down which 
could afterwards be referred to for the purpose of 
settling similar disputes. 

The greatest uncertainty prevailed even as to the 
territories over which the jurisdiction of the Common 
Law extended. The King of this country, fix)m having 
no dominions annexed to his crown out of England, 
except Ireland, the Isle of Man, and the Islands in the 
English Channel — a remnant of the duchy of Nor- 
mandy, — ^had become master of extensive colonies in 
every quarter of the globe, so that the sun never 
set upon his empire. Some of these colonies had been 
settled by voluntary emigration, without any charter 
from the Crown ; some had been granted by the Crown 
to be ruled under proprietary governments ) some had 
received charters from the Crown constituting legisla- 
tive assemblies ; some had been ceded by foreign states 
tinder conditions as to the observance of existing laws ; 
and some were unconditional conquests. Down to 
Lord Mansfield's time, no general principles had been 
established respecting the laws to be administered in 
colonies so variously circumstanced, or respecting the 
manner in which these laws might be altered. 

He saw the noble field that lay before him, and he 
resolved to reap the rich harvest of glory which it pre- 
sented to him. Instead of proceeding by legislation, 
and attempting to codify as the French had done veiy 

T 2 
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suocessfiilly in the Ckmstwmier de Paris, and the Orddn* 
ance de la Marine, he wisely thonglit it more according 
to the genius of our institutions to introduce his im- 
provements gradually by way of judicial decision. As 
respected commerce, there were no vicious rules to be 
overturned, — he had only to consider what was just, 
expedient, and sanctioned by the experience of nations 
ferther advanced in the science of jurisprudence. His 
plan seems to have been to avail himself, as often as 
opportunity admitted, of his ample stores of knowledge, 
acquired from his study of the Eoman civil law, and of 
the juridical writers produced in modem times, by 
France, Germany, Holland, and Italy, — not only in 
doing justice to the parties litigating before him, but 
in settling with precision and upon sound principles a 
general rule, afterwards to be quoted and recognised 
as governing all similar cases. Being still in the prime 
of life, with a vigorous constitution, he no doubt fondly 
hoped that he might live to see these decisions, embrac- 
ing the whole scope of commercial transactions, collected 
and methodised into a system which might bear his 
name. When he had ceased to preside in the Court of 
King's Bench, and had retired to enjoy the retrospect 
of his labours, he read the following just eulogy 
bestowed upon them by Mr. Justice Bidler, in giving 
judgment in the important case of Liclcbarrow v. Mason, 
respecting the effect of the indorsement of a bill of 
lading : — 

"Within these thirty years the commercial law of this 
Panegyric <^^^^^7 has taken a very different turn from what 
uvon Lord it did before. Lord Hardwicke himself was proceed- 
M^eid ing with great caution, not establishing any general 
^ ^' principle, but decreeing on all the circumstances put 
together. Before that period we find that, in courts of law, all 
the evidence in mercantile cases was thrown together; they 
were left generally to a jury; and they produced no general 
principle. From that time, we all know, the great study has 
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been to find some certain general principle, which shall he known 
to all mankind, not only to rule the particular case then under 
consideration, but to serve as a guide for the future. Most of 
us have heard these principles stated, reasoned upon, enlarged, 
and explained, till we have been lost in admiration at the 
strength and stretch of the understanding. And I should he 
very sorry to find myself under a necessity of differing from any 
case upon this subject which has been decided by Lord Mansfield, 
who may be truly said to be the founder of the commercial law 
of this country." ♦ 

We shall see that be was equally successful in distin- 
guishing the laws and legislation applicable to the 
different classes of colonies under the Crown, and that 
be improved our jurisprudence, wherever the improve- 
ment of it, by judicial decision, was practicable ; but 
that be failed, with some discredit, when be tried to 
carry bis empire beyond its just limits, and attacked 
rules by which the descent of landed property in this 
country had been governed for centuries, and which, if 
they were inexpedient, could only be overturned by the 
power of parliament. 

Reserving the political cases tried before Lord Mans* 
field to be introduced chronologically in the subsequent 
part of this memoir, I wish now to lay before my 
readers some specimens of his judgments in determin- 
ing private rights. But here I am embarrassed by the 
riches which surround me. 1 have often had to lament 
that hardly a fragment remains to enable us to appre- 
ciate the learning and genius of judges celebrated by 
their contemporaries. Lord Mansfield is handed down 
to us by Burrow, Douglas,t Cowper, Dumford, and 
East, the very best law reporters that have ever 

* 2 T. Rep. 63. rather better than that adopted by a 

f This gentleman, when made an learned acquaintance of mine on Bettinf< 

Irish Peer by the title of Lord Olen- uphlBcaxriaigid.**Ckiu8esproduce Effects" 

bervie, ascribed bis rise to the reputation — ^which is pretty much in the style of 

he had acquired by reporting Lord ** Quid rides,*' for the tobacconist; or 

Mansfidd's decisions; and took for his *' Quack, Quack," for the doctor wlioee 

mottoi "Per varipe casus." This is crest was a duck. 
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appedred in England ; and I am bewildered when I try 
to make a selection from their voluminons works. 

I naturally begin with the law of Insurance, — almost 
HiB treat- his own Creation; and I might copy the 
Sw of*in^* whole of a copious treatise on the subject by 
Boranoe. ^y, Justicc Park, which is composed almost 
entirely of his decisions and dicta. But the bulk of my 
readers, being neither assurers nor assured, — nor caring: 
very much about policies valued or open, — nor about 
payment or return of premium, — nor about losses total 
or partial, — ^nor about perils of the seas, capture, or 
barratry, — nor about warranties, convoys, deviation, or 
abandonment, — will be contented with a taste of Lord 
Mansfield's reasoning upon the duty of the party effecting 
a policy of insurance to disclose the dangers to which 
the subject-matter insured may be exposed. The 
governor of Fort Marlborough, in the island of Sumatra 
had insured the place against capture for a year, — and 
it was taken by Count D'Estaigne within the year, 
after a very gallant defence. The underwriters refused 
to pay, on the ground that there had not been any 
disclosure to them of the weakness of the fort, or the 
probability of its being attacked by the French : — 

Lord Mansfield : " Insurance is a contract upon speculation. 
The special facts upon which the risk is to be computed lie most 
commonly in the knowledge of the assured only. The under- 
writers trust to his statement, and proceed upon confidence that 
he does not keep back any circumstance which they have not 
the means of knowing. The keeping back such a circumstance 
is considered a fraud, and avoids the policy, although the sup- 
pression happen by mistake ; because the risk is really different 
from that which they intended to take upon themselves. The 
policy would equally be void against the underwriters if they 
concealed anything exclusively within their knowledge — as, if 
they had learned by private information that the ship to be 
insured had arrived safely at her port of destination, — and they 
might be compelled to refund the premium which they had 
fraudulently received. This governing principle is applicable to 
all contracts. Gbod faith tbrbids either party, by concealment 
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of what he alone knows, to draw the other into a bargain which 
he would certainly avoid if their information were equal. But 
either party may innocently be silent as to matters upon which 
both may equally exercise their judgment. Aliud est celare, 
aliud tacere : neqtte enim id est celare quicquid retkeas ; sed cttm 
quod tu scias, id ignorare^ emolumenti tui caitsd, velis eos quortim 
intersit id scire* This definition of concealment, restrained to 
the efficient motives and precise subject of any contract, will 
generally hold to make it void in favour of the party misled by 
his ignorance of the thing concealed. There are many matters 
as to whioh the assured may be innocently silent. He need not 
mention what the underwriters know, or ought to know, or 
may be supposed to form conjectures upon for themselves ; as, 
the difficulties of the voyage, the variation of the seasons, or the 
probability of lightning, hurricanes, and earthquakes. So the 
underwriters are bound to know every cause which may occasion 
political perils, — from the rupture of treaties and from the 
various operations of war, as well as the probability of safety 
from the continuance or return of peace, or from the imbecility 
of the enemy through the weakness of their councils or their 
Want of physical resources. Men argue differently from natural 
phasnomena and political appearances; they have different 
degrees of knowledge and different capacities. But the means 
of information and forming a correct opinion are open to both ; 
so far each professes to act from his own skill and sagacity, and, 
therefore, neither need conmiunicate to the other. The reason 
of the rule which requires disclosure is to prevent frauds, and to 
encourage good faith ; it is confined to such foots as vary the 
nature of the contract, which one privately knows, and the other 
is ignorant of and has no reason to suspect. The question, there- 
fore, must always be whether there was, under all the circum- 
stances, at the time the policy was underwritten, a fair state- 
ment, or a concealment, either fraudulent or undesigned, varying 
materially the risk understood to be run.** f 

He then went on to apply these principles, so lucidly 
explained, to the facts of the case ; and the verdict for 
the plaintiff was confirmed.^ 

* ac. de Off^ 1. c. 12, 13. % Catrter v. Boehm, 3 Burr. 1005. 

t Qa. how fkr an oljection mic^t not Sir W. Bl. 591.— Lord MansQeld infi- 

hare been made to the validity of this nitely improved the prooednre in actions 

iosoianoe, on the ground that a governor on marine policies, by introducing what 

ought not to be allowed to lessen his is called the *' CoMolidation Xvle," \jy 

motives to do his duty in ddiending, to which he obviated much vexation, delay,, 

the last extremity, the place which he and expense, and brought the real ques* . 

commands ? tion bstween the nnderwriters «od the 
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Likewise with regard to bills of excliange and pro- 
BiUsof missory notes. Lord Mansfield first pronrnl- 
*^^'^**°®^ gated many rules that now appear to ns to be 
as certain as those which guide the planets in their 
orbits. For example, it was till then uncertain whether 
the second indorsee of a bill of exchange could sue his 
immediate indorser without having previously de- 
manded payment from the drawer; and it was said 
three Chief Justices had ruled the point one way at 
Nisi Prius, and as many Chief Justices had ruled it the 
other way : — 

Lord Mansfield : *' I cannot persoade myself that there has 
really been such a variety of opinions upon this question. But, 
however that may be, it must now be determined by the nature 
of the transaction, general convenience, and mercantile usage. 
A bill of exchange is an order on the drawee, who has, or is 
supposed to have, effects of the drawer in his hands to pay to 
the holder. When the drawee has accepted, he is the principal 
debtor, and due diligence against him must be used before the 
other parties, who are his sureties, can be held liable. Therefore, 
if the acceptor is not called upon when the bill is due, the 
drawer and indorsers are discharged. When the bill of exchange 
is indorsed by the person to whom it is made payable, as between 
indorser and indorsee, it is a new bill of exchange, and the in- 
dorser stands in the place of the drawer. The indorsee does not 
trust to the credit of the original drawer ; he does not know 
whether such a person exists, or where he lives, or whether his 
name may have been forged. The indorser is his drawer, and 
the person to whom he originally trusted in case the drawee 
should not pay the money. We are, therefore, all of opinion 



assured to a speedy dedsion on its real of trade, and in return he took great 

merits. The mysteries of this role may pains in explaining to them the prin- 

not be disclosed to the profane.— He dpies of Jnrisprad^ice ,by which they 

likewise did much for the improvement were to be guided. Several of these 

of commercial law in tliis oonntry by gentlemen snrvived when I bqjan to 

rearing a body of special Jnrymen at attend Onildhall as a student, and woe 

OuUdhali, who were generaUy returned designated and honoured as ** Lord Ifana- 

on all commercial causes to be tried field's jurymen." One^ in particular, 1 r»- 

there. He was (m terms of the most member, Mr. Edward Vauz, who always 

familiar intercourse with them ; not wore a codced hat, and had ataaost as 

only conversing flreely with them in much auth<»rity as the Lord ChieC 

court, but inviting them to dine with Justice h«m«<iif , 
him. From them he learned the usages 
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that, to entitle the indorsee to bring an action against the 
indorser, upon failure of payment by the drawee, it is not 
necessai^ to make any demand on, or inquiry after, the first 
drawer. 

He goes on to explain (which seems then to have 
been necessary), for the information of his brother 
Judges, as well as of " the students," that the maker of 
a promissory note is in the same situation as the ac- 
ceptor of a bill of exchange, and that in suing the 
indorser of the note it is necessary to allege and to 
prove a demand on the maker, fearing it might be 
supposed that the maker of a promissory note is not 
the principal debtor, and that, without any recourse 
against- him, the indorser may at once be compelled 
to pay.* 

There is another contract of infinite importance to a 
maritime people, the incidents of which had Rig^t to 
received little illustration in England since ^^f^^- 
the compilation of the " Laws of Oleron," in the reign 
of Kichard I. — I mean that between shipowners and 
merchants for the hiring of ships and carriage of goods. 
I shall notice only one of very many cases decided on 
this subject by Lord Mansfield. Till his time, the 
rights and liabilities of these parties had remained un- 
decided upon the contingency, not unlikely to arise, 
of the ship being wrecked during the voyage, and the 
goods being saved and delivered to the consignee at an 
intermediate port. Lord Mansfield settled that freight 
is due pro raid itineris — ^in proportion to the part of the 

* He^yn v. ildanuon, 2 Burr. 669. as matter of law, and is not to be left to 

Loid Mansfield had likewise to determine the Jury as matter of fEMJt, they being 

that the indorser of a UU of exchange is governed by the circumstances of each 

dtocbaiged if he receives no notice of particular case. {^Tindal v. Brown, i 

there having been a reftisal to accept by Term. Rep. 167.) It seems strange to 

Ae drawee (Ble$ard v. Her^ 6 Barr. ns how the world could go on when 

S670); and that rMumdbie Hme for such questions, of hourly occurrence, 

giving notice of the dishonour of a Mil were unsettled, 
or note is to be determined by the Court 
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voyage performed — showing that this is the mle which 
prevails among foreign nations, and observing " Non 
erit alia lex Romas, alia Athenis; alia nunc, aUa 
posthac ; sed, et apud omnes gentes et omni tempore, 
una eademque lex obtinebit."* 

Lord Mansfield's familiarity with the general princi- 
ples of ethics, which he had acquired by an 
mentof' attentive study of the philosophical works of 
aSSon.** "^ Cicero, availed him on all occasions when he 
had to determine on the proper construction 
and just fulfilment of contracts. The question having 
arisen, for the first time, whether the seller of goods 
by auction, with the declared condition that they shall 
be sold to "the highest bidder," may employ a 
" puflfer," — ^an agent to raise the price by bidding, — he 
thus expressed himself: 

" The matter in dispute is of small pecuniary value, but it 
involves principles of the highest importance to society. The 
basis of fll dealings ought to be good faith ; so more especially 
in these transactions, where the public are brought together upon 
a confidence that the articles set up to sale will be disposed of to 
the highest real bidder. That can never be the case if the owner 
may secretly enhance the price by a person employed for that 
purpose. Yet tricks and practices of this kind daily increase, 
and grow so frequent that good men give into the ways of the 
bad, and become dishonest in their own defence. But the right 
now claimed was never before openly avowed. An owner of 
goods set up for sale at an auction would not bid in the room for 
himselfl Speedily after such a bid the owner and the auctioneer 
would be the only persons present; and if it were discovered 
that there were puffers bidding, there would be the same 
dispersion. The practice is a fraud upon the sale, and upon the 
public. I cannot listen to the argument that it is a common 
practice.f Gaming, stock-jobbing, and swindling are all very 
common ; but the law forbids them all. The very nature of a 
sale by auction is that the goods shall go to the highest real 

* Luke v. LydCt 2 Barrow, 883. and the sisters of their deceased wives, 

t It is very gravely iii^^ed, as their that sttch marriages are ofHumon; al- 

chief argument, by those who are for though they might reason in the sam« 

permitting marriages between widowers manner for the legalising of bigamy; 
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bidder ; the owner violates his conta»ct with the public if, by 
himself or his agent, he bids upon his goods, and no subsequent 
bidder is bound to take the goods at the price at which they are 
knocked down to him."* 

Lord Mansfield gave earnest of bis power to deal 
with questions of colonial law in deciding hib colonial 
that certain English statutes passed in the ^^• 
reigns of Eichard U. and Edward YI. do not extend to 
Jamaica, which had been conquered from Spain by Crom- 
well, and, having been abandoned by the Spanish inhabi- 
tants, had been re-settled by English emigrants ; — 

** If Jamaica is considered as a conquest,** said he, " it would 
retain its ancient laws till the conqueror thought fit to alter them. 
If it be considered as a colony which we have planted (as it 
ougfk to be, the old inhabitants having left the island), then 
these statutes are positive regulations of police not adapted to 
the circumstances of a new colony, and therefore no port of that 
law of England which colonists are supposed from necessity to 
carry with them to their new abode. HHo act of parliament made 
after a colony is planted is construed to extend to it without 
express words to that effect." f 

But it was in the great case of Campbell v. HaU \ that 
he fully developed the law upon this subject, campbeii v, 
and explicitly laid down the rules upon ^^*^- 
which our colonies have been governed ever since. 

The island of Grenada having been taken by us in 
the Seven Years' War, and ceded to us by the Peace of 
1762, the King in a proclamation issued in 1763, of his 
own authority, imposed a tax of 4 per cent, on all 
exports ; and the action was brought in the Court of 
King's Bench in England by the plaintiff, a British 
subject, who had subsequently purchased an estate and 
settled in the island, to recover back the sum he had 

* BexwtU V. Chriitiet Cowp. 396. expressly reserve the power of making 

This role was ratified by Lord Kenyon a bid by his agent, 

in Bmioard v. Ctortte, 6 Tr. 642, and f R^at. v. VaughaOy 4 Burr. 2494. 

bas ever sinoe been acted upon. Bat, % Oowp. 204. 
by tbe ooQditiona of sale, the owner may 
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been compelled to pay tinder this imposition for liberty 
to ship his sugars to be carried to London ; be main* 
taining that such a tax could only be imposed by the 
authority of Parliament. Lord Mansfield thereupon 
laid down the six following propositions : — 

"1. A country conquered by the British arms becomes a 
dominion of the King in right of his crown; and therefore 
necessarily subject to the legislature — the Parliament of Great 
Britain. 2. The conquered inhabitants, once received under the 
King's protection, become subjects, and are universally to be 
considered in that light; not as enemies or aliens. 3. The 
articles of capitulation upon which the country surrendered, and 
the articles of peace by which it is ceded, are sacred and 
inviolable according to their true intent and meaning. 4. The 
law of every dominion annexed to the crown equally affects all 
persons and all property within the limits thereof, and is the 
rule of decision for all questions which arise therein. Whoev^* 
purchases, lives, or sues there, puts himself under the law of the 
place. An Englishman in belaud, Minorca, the Isle of Man, 
or the plantations, has no privil^e distinct from the natives. 
5. The laws of a conquered country continue in force until they 
are altered by the conqueror. The absurd exception as to 
Pagans mentioned in CalvirCi Case shows the universality and 
antiquity of the maxim ; in all probability it arose from the 
mad enthusiasm of the Crusades. 6. The last proposition is, 
that if the King (and when I say the King, 1 always mean the 
King without the consent of Parliament) has a power to alter 
the old and to introduce new laws in a conquered country, this 
legislation being subordinate, that is, subordinate to his own 
authority in Parliament. He cannot make any change contrary 
to fundamental principles ; he cannot exempt an individual in 
that dominion from the power of Parliament, or give him privi- 
leges exclusive of his other subjects." The learned Judge gives 
a clear opinion in favour of the l^ality of the proclamation : — 
" It is left by the constitution to the King's authority to accept 
or refuse a capitulation ; if he refuses, and puts the inhabitants 
to the sword or exterminates them, all the lands belong to him ; 
if he receives the inhabitants under his protection, and grants 
them their property, he has a power to fix such terms and 
conditions as he thinks proper. He is intrusted with making 
the terms of peace ; he may yield up the conquest, or retain it 
uf>on what terms he pleases, lliese powers no man ever dis- 
puted ; neither has it been hitherto controverted that the King 
may change part or the whole of the law or political form of 
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government of a conquered dominion." — He then draws an 
illustration from "tbe history of the conquests made by the 
Crown of England," reasoning in a manner which was highly 
distasteful to the "sister kingdom," and which no English 
judge would have ventured upon after the year 1782 : " The 
conquest and the alteration of the laws of Ireland have been 
variously and learnedly discussed by lawyers and writers of 
great fame at different periods of time ; but no man ever said 
the Crown could not do it. The fact, in truth, after all the 
researches which have been made, comes out clearly to be as it 
is laid down by Lord Chief Justice Vaughan,* that 'Ireland 
received the laws of England by the charters and commands of 
Henry II., King John, Henry III' (he adds an) ' <^c.' to take in 
Edward I. and the subsequent kings ; and he shows clearly the 
mistake of imagining that the charters of the 12th of John were 
by the assent of a Parliament of Ireland. Whenever the first 
parliament was called in Ireland, that change was introduced 
without the interposition of the Parliament of England, and 
must therefore be derived from the Crown." He proceeds with 
Wales, Berwick, Gascony, Calais, Gibraltar, Minorca, and New 
York, placing them all on the same footing, and showing the 
power of the King over them to be absolute till he had renounced 
it or modified it : — " It is not to be wondered at," he observed, 
** that an adjudged case in point has not been produced. No 
question was ever started before but that the king has a right to 
legislative authority over a conquered country; it was never 
denied in Westminster Hall ; it never was questioned in Parlia- 
ment. Coke's report of the arguments and resolutions of the 
Judges in Calvin's Case lays it down as clear : * If a king comes 
to a kingdom by conquest, he may change and alter the laws of 
that kingdom ; but if he comes to it by title and descent, he 
cannot, without the consent of parliament.' It is plain that he 
alludes to his own country, because he speaks of a country in 
which there is a parliament. In the year 1722, the Assembly 
of Jamaica being refractory, it was^ referred to Sir Philip Yorke 
and Sir Clement Wearge (great names) to know * what could be 
done, if the Assembly should obstinately continue to withhold 
'the usual supplies?' They reported thus: 'If Jamaica is still 
to be considered as a conquered island the King has a right to 
lay taxes upon the inhabitants ; but if it is to be considered in 
the same light as the other plantations, no tax can be imposed 
on the inhabitants but by an assembly of the island, or by an 
act of parliament.' On the other side no book, no saying, no 
surmise has been cited, and in our annals a doubt upon the 
subject has never been entertained." 

* Yanghan's Rep. 292. 
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However, having so set np the prerogative of the 
Crown, he went on to show that in this instance it had 
been waived bj a prior proclamation for the settling of 
the government of Grenada and other conquests, direct- 
ing the governors to convene general assemblies with 
power to make laws for the government of those 
colonies, agreeable, as near as might be, to the laws of 
England, and by a commission actually issued appoint- 
ing a governor of Grenada, and authorising him to 
summon an assembly to make laws as soon as the state 
and circumstances of the island would permit. Such 
grants being irrevocable, although not acted upon, 
Grenada was pronounced to be in the same situation 
as Jamaica, so that the royal proclamation imposing 
the tax was void, and judgment was given for the 
plaintiff. 

A very interesting question, turning on general 
Leitauty of P^i^^iples of jurisprudence, arose before Lord 
ransom Mansfield, whether an action could be main- 
tained in our courts by an alien enemy upon 
a ransom bill, or security for a certain proportion of 
the value of a ship and cargo taken by a privateer and 
released ? As usual, in such cases, he took the liberal 
side, saying,— 

*' Bansom bills are to be encouraged as lessening the horrors 
of war. Justice ought to be* administered to foreigners in our 
courts in the most extensive and generous manner ; because the 
Crown cannot here interpose as in absolute monarchies te 
compel the subject to do justice in an extra-judicial manner." ♦ 

Judgment was given for the plaintiff; and the same 
doctrine was laid down even in a case where the 
capturing ship with the ransom bill on board had been 
captured by an English cruiser, — Lord Mansfield say- 
ing, " It is sound policy as well as good morality to 
keep faith with an enemy in time of war : although the 

• Comu V. Blackfyum, Doug. 640. 
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contract arose out of a state of hostility, it is to be 
goremed by the law of nations and the eternal rules of 
justice."* But ransom bills are now forbidden by act 
of parliament.f 

Although the respective powers and privileges of 
those possessing, and being subject to, the 
authority of goverment at home had been ^5^7.i^ 
well defined, at least since the Kevolution of governor 
1688, great doubts still existed with respect ^iessfon? 
to cases of this sort arising in the dominions 
of the Crown beyond the seas. Lord Mansfield was of 
essential service in establishing the grand maxim that 
a British subject is under the protection of the consti- 
tution wherever the British flag is unfurled all over 
the globe. While Minorca was in our possession, 
General Mostyn, the governor, in a very Fabrigaar. 
arbitrary manner, arrested Signer Fabrigas, M<>«*y^- 
a native of the island, and without any just cause 
confined him in a dungeon. The injured man followed 
the oppressor to England, after the expiration of his 
government, and brought an action of trespass and 
false imprisonment against him in the Court of Common 
Pleas. The jury found a verdict for the plaintiflf, with 
3000Z. damages ; but a bill of exceptions was tendered 
to the direction of the presiding judge, who held that 
the action was maintainable, — and this came, by writ 
of error, before the Court of King's Bench. The case 
on account of its extraordinary importance, was argued 
several times, two grand points being made for the 
defendant : — 1. That the plaintiff could not sue in an 
English court of justice, having been born before the 
Peace of Utrecht, out of the allegiance of the English 
crown, when Minorca with the other Balearic Islands 
belonged to Spain : and, 2. That no action could be 
maintained against the defendant in a British court of 

• AtUh<m ▼. FUker, Doug 649. n. f Stat. 22. Geo. III. c 25. 
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justice for any of his acts in Minorca, as, although he 
might be impeached in parliament, there was no remedy 
against him in a court of law for anything he had done 
in his capacity of governor,* 

Lord Mansfield : ** It is impossible there ever should exist a 
doubt but tbat a subject bom in Minorca has as good a right to 
appeal to the King's courts of justice at Westminster as one who 
was bom within the sound of Bow-bell ; and the objection made 
in this case, of its not being stated on the record that the 
plaintiff was bom since the Peace of Utrecht, by which Minorca 
was ceded to this country, is untenable, for from the moment of 
the cession all the inhabitants of the island were under the 
allegiance, and were entitled to the protection, of the British 
Crown. But, then, we are told of the sacredness of the de- 
fendant's person as governor; and it is insisted by way of 
distinction, that supposing the action will lie for an injury of 
this kind committed by one individual against anotiier in 
such a dominion beyond the seas, yet it shall not empJiati- 
mUy lie against the governor. In answer to which I say, 
that, for many reasons, if it did not lie against any other 
man, it shall most emphaticaUy lie against the governor. For 
it is truly said, that a governor is in the nature of a viceroy ; 
and therefore locally, during his government, no civil or criminal 
action will lie against him, because, upon process, he would be 
liable to imprisonment. Emphatically, the governor must be 
tried in England, to see whether he has lawfully executed the 
authority delegated to him, or whether he has abused it in viola- 
tion of the laws of England and the trust reposed, in him. The 
defendant, by being tried here, is not deprived of any means of 
proving his innocence. He might show that he only did what 
the public safety required, or that he acted as the Spanish 
govemor might have done. The way of knowing foreign laws 
is by admitting them to to be proved as facts^ and the judge 
must assist the jury in finding what they really ordain. If the 
govemor of a foreign possession is accountable in this country, 
he is accountable in this court. Complaints made to the King 
and Council tend to remove the govemor; but, when he has 
ceased to be governor, they have no jurisdiction to make 
reparation by giving damages, or to punish him in any shape 
for any wrong which he may have committed. The monstrous 

* BuUer, then at the har, oondnded a it would be said of him — 
very able argument for the plaintiff by " Hie est damnatos inanl Judido ;" 

observing that if the verdict against and of the MhiorqninB, 
Governor Mortyn should be set aside, ••Attn, victrix provlncia, ploras." 
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proposition that a governor acting by virtue of letters patent 
under the great seal is acccountabie only to God and his own 
conscience, that he is absolutely despotic, and can despoil those 
under his rule both of their liberty and property with impunity 
is abhorrent to the principles of natural justice, and is contrary 
to the law of England, which says to all the King*s subjects 
* whensoever or wheresoever you are wronged, you shall have a 
remedy.' " — Judgment aflSrmed.* 

But Lord Mansfield said, ** The true maxim is, * BorU 
judida ampliare justitiam^ not ' ampliarejuriscUc' 
tumemJ'^ He therefore carefully considered field's re^ 
to what various tribunals the constitution jSrisdicSon^ 
assigned the determination of various forensic ^^^ 
questions ; and, not being misled by love of 
popularity or love of power while deluding himself 
with the notion that he only wished to vindicate the 
rights of all suitors who came before him, he did not 
endeavour to encroach upon the jurisdiction either of the 
two Houses of Parliament or of the inferior courts. A 
tempting occasion arose of securing to himself the 
acclamations of the mob as " a truly British judge '' 
when several actions came for trial before him, brought 
by sailors on board a merchant ship which had been 
captured by a letter of marque as prize, but liberated by 
the Court of Admiralty, the plaintiffs contending that 
the captain of the letter of marque was liable to be sued 
by them in a court of law for the false imprisonment 
which they had undergone. But he clearly held that 
the actions could not be maintained, as the question of 
" prize or no prize," was properly triable only before 
the Court of Admiralty, and it belonged to that court 
alone, upon the unjust capture of a ship as prize, to 
award damages and ^costs against the captor to all who 
have suffered by his wrongful act. 

** This," said he, " is a new attempt, which, if it succeeded, 
would destroy the British navy. If an action at law should lie 
• Oowper, 161. 

VOL. ni. u 
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by the owners and every man on board a ship taken as prize 
againat the captor and every man on board his ship, the sea 
would be safe for the trade of our enemies, however great our 
naval superiority. I am bound to suppose that the Court of 
Admiralty has doue ample justice, according to the power it 
possessed and the duty imposed upon it, between all these 
parties.*' * 

So, when a mandamus was applied for to compel 
the benchers of Gray's Inn to call a person to the 
bar, instead of wishing to convert this writ into 
an instrument by which the whole scope of the 
executive government might be brought within the 
cognizance of the judges of the King's Bench, and they 
might issue orders to the King himself and all in 
authority under him, he very properly refused to in- 
terfere, saying, " The power of admitting persons to 
practise as barristers is vested in the benchers of the 
Inns of Court, subject to visitorial power ; and if thd 
applicant is wronged, he must apply elsewhere for a 

remedy."! 

I ought to mention, however, that, misled by an did 
precedent, he fell into a mistake in holding that an 
action-at-law could be maintained to recover a legacy4 

Precedent and Principle often had a hard struggle 
which should lay hold of Lord Mansfield ; and he used 
to say that he ought to be drawn placed between them, 
like &arrick between Tragedy and Comedy. Though, 
he might err, like all other mortals, where there was 
no fixed rule of law which could not be shaken without 
danger, he was guided by a manly sense of what was 

* 2 Evans, 149; Lindo y. Rodney^ relaxing the regulations for the ex- 
Doug. 613. elusion of improper candidates, it wiU 

t Hex V. Benchers of Ora^$ Inn, be neoessary for the legislature to inter- 
Doug. 353. — I hope that the system pose, and to establish a uniform and 
which has prevailed satis&ctorily may eflBcientdisciplineby way of preparation 
long continue; but if ever the Inns of for a profession of such importance to 
Court should make arbitrary rules for the community. 

the government of their members, and t ^t^ns v. ffiU, Cowp. 284; Hawket 

should enter into a contest for students, v. Saundert, Cowp. 289 ; Dedet v. StraU, 

by abridging the period of study and 6 Term. Rep. 690. 
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i 
proper, and /he showed that he considered "law a 
rational science, founded upon the basis of moral 
rectitude, but modified by habit and authority.** 
Thus, a notion had long prevailed that if a Right to 
ship was cast away, and no man or animal ^'^®*''^- 
came ashore alive, the wreck belonged to the King or 
his grantee, because the statute 3 Edward I. c. 4. enacts 
that " it shall not be a wreck if man, dog, or cat escape 
alive." A IotSl of a manor having brought an action 
for property wrecked when all on board had perished, 
dogs and cats included, but the property was clearly 
identified by the original owners, he said, — 

" The doctrine contended for is contrary to the principles of 
law, justice, and humanity. The very idea of it is shocking. The 
coming to shore of a dog or cat alive can be no better proof than 
if they should come ashore dead. The escaping alive makes no 
sort of difference. If the owner of the dog, or cat, or other animal 
was known, the presumption of the goods belonging to the same 
person would be equally strong whether the animal breathed or 
not. It was only when no owner could be found that, by common 
law, the goods belonged to the King; and the statute is only 
declaratory of the common law. It does not enact that, if neither 
man, cat, nor dog escape alive, the wreck shall belong to the King. 
The owner was only required to show that the property was his 
jper certa indicia et signa, and animals were mentioned by way of 
instance. Anciently goods sent by sea probably were not distin- 
guished by marks and numbers so accurately as at the present day, 
and then a dog or a cat might afford a presumption towards ascer- 
taining the owner of the goods. The goods in question are proved 
to have been the property of the defendant ; and, after this 
attempt to seize them, the plaintiff may betake himself to the 
trade of a wrecker on the Cornish coast." — jTidgment for the 
defendant,* 

Lord Mansfield first established the grand doctrine 
that the air of England is too pure to be somereett's 
breathed by a slave. James Somersett, a ^Jf® * * 
negro, being in a state of slavery in Africa, becomes 
was carried from thence to Jamaica, where, England. 

* Hamilton v. Davii^ 6 Bnrr. 2732. 

u 2 
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i 
by law, slavery was permitted, and thdire sold as a 
slave. Mr. Steuart, his master, brought bim over 
to England, intending soon to return i*idth bim to 
Jamaica. Wbile confined on board a sbip in the river 
Thames, that he might be carried back, he claimed his 
freedom, and, being brought up under a writ of habea$ 
corpus, the court had to determine whether he was 
entitled to it. 

On behalf of his master it was argued, that villeinage, 
or slavery, had been permitted in England by liie 
common law; that no statute had ever passed to 
abolish this status; that although de facto villeinage by 
birth had ceased, a man might still make himself a 
villein by acknowledgment in a court of record ; that 
at any rate the rights of these parties were to be decided 
according to the law of Jamaica, where they were 
domiciled ; and as there could not be the smallest doubt 
that the voyage to England did not amount to emanci- 
pation, so iJiat if Somersett were again in Jamaica he 
would still be considered the property of his master, 
the relation between them could not be considered sus- 
pended in England. Yarious instances were stated in 
which negro slaves, brought over here from the West 
Indies, had been carried back again against their will 
by their masters ; and dicta of Lord Talbot and Lord 
Hardwicke were cited, to the effect that this might 
lawfully be done. 

L(yrd Mansfield : " I am quite clear that the act of detaining 
a man as a slave can only be justified by the law of the country 
where the act is done, although contracts are to be construed ac- 
cording to the law of the country where they are entered into, 
and the succession to personal property according to the law of 
the country where the deceased owner was domiciled at the 
time of his death. Then what ground is there for saying that the 
status of slavery is now recognised by the law of England ? that 
trover will lie for a slave ? that a slave-market may be established 
in Smithfield ? I care not for the supposed dicta of judges, however 
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eminent, if they iDe contrary to all principle. The dicta cited were 
probably misunderstood ; and, at all events, they are to be disre- 
garded. Villeinage, when it did exist in this country, differed in 
many particulars from West India slavery. The lord never could 
nave thrown hi»villein, whether regardant or in gross, into chains, 
sent him to the West Indies, and sold him there to work in a mine 
or in a cane-field. At any rate villeinage has ceased in England, 
and it cannot be revived. The air of England has long been too 
pure for a slave, and every man is free who breathes it. Every 
man who comes into England is entitled to the protection of 
English law, whatever oppression he may heretofore have suffered 
and whatever may be the colour of his skin : 

'QuamviB ille nlger, qnamvis tn Candidas essee.' 
Let the negro be discharged.*** 

But Lord Mansfield gives a clear opinion in fiavonr 
of the legality of pressing mariners for the ^^^ 
royal navy, saying that "the practice was preadng 
not only essential for the safety of the state, "*™®°- 
but had existed from the remotest antiquity, was sup- 
ported by judicial decisions, and was even incidentally 
recognised by acts of parliament." He observed, that 
'' a pressed sailor is not a slave ; no compulsion can be 
put upon him except to serve his country, and, while 
doing so, he is entitled to claim all the rights of an 
Englishman."t 

Happily the law is at last settled by the legislature 
upon the footing for which I had long con- 
tended, that " no action can be maintained on 
a wager ;" but it is still curious to see how such a judge 
as Lord Mansfield disposed of cases of this sort, when the 
general rule, subject to exceptions, was, that a wager 
might be enforced like any other contract. A party, 
bringing by appeal to the House of Lords a decree in 
Chancery which had been pronounced against him, 
laid a wager that the decree would be affirmed. The 
decree being reversed, he refused to pay the wager ; 
and an action being brought against him, he argued — 

* See 20 St. Tr. 1-82. f Bezy. Tubbt, Oowp. 612. 
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1. It is essential to the validity of a wager that the 
event be contingent, but the law of the conntiy must 
be taken to be clear, evident, and certain, insomuch 
that the reversal of this decree was as little doubtfol 
as that a stone will fell to the earth by the force of 
gravitation. 2. At all events a wager respecting a 
judicial proceeding is illegal and void, as contrary to 
public policy. 

Lord Momsfidd : " This contract is equal between the parties ; 
they have each of them equal knowledge and equal 
^^ofan ignorance; and it is concerning an event which — 
appeal to reasoning by the rules of predestination — ^is, to be 
^r£**'^ ^ ^^^®» ^ ^^^ certain, as it must be as it should after- 
wards happen to be. Touching the certainty of the 
law, it would be very hard upon the profession if it were so certain 
that everybody knows it : the misfortune is that it is so uncertain, 
that much money must be paid before we can find it out, even in 
the court of last resort. Then I cannot say that this wager is 
against sound public policy. A parson who wanted to be made 
a bishop, conversing with the Prime Minister respecting a see 
then vacant, said, * I will bet you so much (naming a good round 
sum) that I have not the bishopric' This was a mere disguise 
to purchase it, and the contract manifestly corrupt and void. 
So, if the present wager had been made with one of the judges 
or one of the peers who were to give an opinion on the validity 
of the decree, it would have been construed as a bribe. But this 
transaction, as far as I can see, contains nothing immoral, or 
contrary to justice, and I do not think that we can prevent the 
plaintiff from recovering the money he has won." — Judgrrunt 
for the plaintiff* 

Mr. Codrington and Mr. Pigott, two licentious young 
Two heirs men, — Celebrated characters on the turf, — 
^^^^ being heirs to great estates, agreed to wager 
others." a large sum upon the survivorship of their 
respective fathers, or, as it was termed, " to run their 
fathers.'/ The former, however, feeling some little 
remorse. Lord March, afterwards Duke of Queensberry,f 

* Jonei v. BandaUt Cowp. 37. Piccadilly, looking tlirough an opersr 

f Whom I remember when he was glass at the ladies as they passed by. 
called " old Q.," sitting in his balcony in 
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agreed to stand in liis place, and mutual notes were 
given for the payment of the sum staked. It turned 
out that Mr. Pigott's father was at that time actually 
dead, of which neither party had any knowledge or 
fflispicion. Lord March now brought an action on the 
wager, which the counsel for the defendant insisted 
was illegal and void* 

Lord MansfiM : ** The question is, what the parties really 
meant ? The material contingency was, which of the two young 
heirs should come to his father's estate first ? It was not known 
that the father of either of them was then dead. All circumstances 
show that, if this possibility had been thought of, it would not 
have made any difference in the bet, and there is no reason to 
presume that they would have excepted it. The intention was, 
that he who came first to his estate should pay the sum of money 
to the other, who stood in need of it. That the event had hap- 
pened was in the contemplation of neither party. The contract 
was fair; and by the just interpretation of it, the plaintiff is 
entitled to recover."* 

But he held that a wager between two voters, 
respecting the event of an election for members of 
parliament, was illegal : 

Lord Mansfidd : ** Whether this particular wager had any 
other motive than the spirit of gaming and the zeal of both parties, 
I do not know ; but our determination must turn on the species 
and nature of the contract; and if that is, in the eye of the law, 
corrupt, and against the fundamental principles of the constitu- 
tion, it cannot be supported by a court of justice. The law de- 
clares that the elector of members of parliament shall be free from 
pecuniary influence in giving his vote. This is a wager, in the 
form of it, between two voters, and the event is the success 
of one of the rival candidates. The success of either candidate 
is material ; and, from the moment the wager is laid, both paities 
are fettered. It is, therefore, laying them under a pecuniary 
influence. What is so easy as, in a case where a bribe is intended, 
to lay a wager ? It is difficult to prove that the wager makes the 
elector give a contrary vote to what he would otherwise have 
given, but it has a tendency to influence his mind. Therefore, in 
the case respecting a decision of the House of Lords, if the wager 

* JBarl of March v. Pigott, 6 Burr. 2B04. 
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bad been laid witb a lord of parliament or a judge, it would bare 
been void from its tendency, without considering whetber a bribe 
was really intended or not." — Judgment for the defendant,* 

I shall close this head with the celebrated wager 
On the sex npon the sex of the Chevalier D*Eon. He 
oi^aiier ^^ Served as a military officer, had acted as 
lyEon. a^ diplomatist, and had fought dnels, but his 

appearance was very effeminate; and after he had 
resided some years in England, frequenting race-courses 
and gaming-houses in male attire, Mr. Dacosta wagered 
a large sum with Mr. Jones that the supposed Chevalier 
was a woman, and brought an action to recover the 
amount. The case coming on before Lord Mansfield at 
nisi priuSy he allowed the trial to proceed, and, after 
many witnesses had been examined, the jury found a 
verdict for the plaintiff. But the case was subsequently- 
brought before the whole Court, — when, the verdict 
being admitted to be according to the fact, the question 
was learnedly discussed whether the action was in 
point of law maintainable ? 

Lord Mansfield : " The trial of this cause made a great noise 
all over Europe ; and, from the comments made upon it, and farther 
consideration, 1 am sorry that 1 did not at once yield to the con- 
sideration that it led to indecent evidence, and was injurious to 
the feelings and interests of a third person. I am sorry, likewise, 
that the witnesses subpoenaed had not been told they might refuse 
to give evidence if they pleased. But no objection to their being 
examined was made by the counsel for the defendant ; nor did 
any of themselves apply for protection, or hesitate to answer. I 
have since heard that many of them had been confidentially em- 
jdoyed by the person whose sex was in controversy in the way 
of their profession or business. That any two men, by laying a 
wager concerning a third person, may compel his physicians, 
servants, and relations to disclose what they know about his per- 
son, would have been an alarming proposition. Mere indecency 
of evidence is no objection to its being received when it is necessary 
to the decision of a civil right or criminal liability. Upon this 
ground we think that Mr. Justice Burnet was wrong in refusing 

. * JUen V. jGbam, 1 Teim Bep. 67. 
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to try the case before him where a young lady brought an action 
of slander for saying that she had a defect in her person which 
unfitted her for marriage, and the defendant alleged in his plea 
that she had such a defect ; for there if the statement was fiilse, 
the plaintiff had received a grievous injury, for which she was 
entitled to exemplary damages ; and if it was true, the defendant 
ought to have been freed from the charge of a malicious lie, how- 
ever he might still be liable to censure for indelicately proclahning 
the truth. But if it had been merely an action on a wager 
whether the young lady had such a defect, it would have been 
nearly the present case, and I think the judge would have been 
well justified in refusing to proceed with the trial ; or, declaring 
that the supposed contract was void, in instantly nonsuiting the 
plaintiff. Indifferent wagers upon indifferent matters, without 
interest to either of the parties, are certainly allowed by the law 
of this country. Whether it would not have been better to treat 
all wagers as gaming contracts, and to have held them void, it is 
now too late to discuss ; but there are exceptions to the rule, on the 
ground of injury to the community or to individuals. Suppose 
a wager between two men, that one of them, or that a third person, 
shall do some criminal act. Suppose I lay you a wager that you 
do not beat such a prson ; you lay that you will. Suppose a 
wager that the act shall be repeated m Covent Garden, for which 
Sir Charles Sedley was prosecuted. Would a court of justice try 
any of these wagers, tending to crime and immorality ? We are 
told that the objection is not supported by adjudged cases ; but I 
say you offend, you misbehave, by laying such a wager. Upon 
such a wager would a court of justice try whether a married 
woman has committed adultery, or an unmarried woman has had 
a child ? The party to be affected would have a right to say, 
* How dare you bring my name in question ? ' If a husband com- 
plain of adultery, he shall be allowed to try it, for he is a party 
interested and aggrieved. So, upon a right to the inheritance of 
a freehold estate, it may be necessary to try whether the claim- 
ant's mother was married before his birth. But third persons 
shall not, by laying a wager wantonly, expose others to odium or 
ridicule. — ^We come to the present case. Here is a person who 
represents himself to the world as a man, is stated on the record 
to be Monsieur le Chevalier D^Eon^ has acted in that character in 
a variety of capacities, and has his reasons and advantages in so 
appearing. Shall two indifferent people, by a wager between 
themselves, try whether he is a cheat and impostor, and be 
allowed to subpoena all his intimate friends and confidential 
attendants to give evidence that will expose him all over Europe? 
Such an inquiry is a disgrace to judicature. If the Chevalier 
had applied to the Court and said, ' Here is a villanous wa^er 
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laid to injure me ; I, as a stranger, whose interest it affects, pray 
you to stop it,' we should instantly have done so. We have no 
authority to declare all wagers illegal; a wager whether the 
next child shall be a hoy or a girl hurts no one. But are we to 
lay down doctrine which would give vs^dity to a wager whether 
a young woman has a mark upon a particular part of her body, 
and authorise the calline of her chambermaid to prove it ? The 
present wager, being indecent in itself, and manifestly a gross 
mjury to a third person, is not to be endured." — Jud^merU /or 
the d^endani/** 

Lord Mansfield most nsefolly asserted the power of 
^ J the common law to punish those who are 

to corrupt guilty of offonces contra honos mores, although 
femSe^ there may not have been any prior prosecu- 
dicia e. ^.^^ £^^ ^^^ specific offcncc. An application 
was made against Sir Francis Blake Delaval, one Bates 
a music master, and others, for a conspiracy to corrupt 
the chastity of a young female. This person, at the 
age of fifteen, was bound apprentice to Bates, to be 
instructed in the musical art: and, being possessed of 
great beauty as well as musical genius, she attracted 
the notice of Sir Francis, then a fashionable libertine 
of much notoriety. She was assigned over to him for 
the sum of 200Z., which Bates received by the hands of 
his tailor, and then she was indentured to him to learn 
music, and she was made to covenant that she would 
live with him as his apprentice, and that she would 
not quit his apartments. Having thus got possession 

* Dacoita v. •Tonef, Cowp. 729. Al- attire, remained in France, supported bgf 

though the verdict was set aside on a pension from the French government 

legal grounds, it was allowed to settle for having heen long a spy of Louis XV. 

many other bets which had heen Md on till the breaking out of the Revolution • 

the same question. The Annual Regis- in 1790. He then came to England, 

ter for 1765, p. 167, says. "By this and. being in great distress, Uved with 

decision no less a sum than 76,0001. virill a lady of reputation as her companion ; 

remain in this country which would bat, dying in the year 1810, was found, 

otherwise have been transmitted to on a post-mortem e^camination, to be 

Paris. The Chevalier has left England, indeed of the sex which he had originally 

declaring that she had no interest what- claimed, and, hi all respects, perfecay 

ever in the policies opened on her sex*." formed. 
The Chevalier, then assuming female 



Digitized by VjOOQIC 



A.D. 1756-1787. LOBD MANSFIELD. 299 

of her, lie paraded her about in public places as his 
mistress. The counsel for the defendants contended 
that, however immoral their conduct had been, they 
were not guilty of any offence cognizable in a criminal 
court. 

Lord Mansfield : " It is true that many offences of the incon- 
tinent kind are to be considered as sins only, and must be left to 
the conscience of the offender, or penance to be imposed by the 
Ecclesiastical Court pro salute animce. But this Court has the 
superintendence of offences contra bonos mores, and a conspiracy 
to corrupt the innocence of a young female is an offence which 
may be made the subject of an information or indictment, and 
which we can visit with fine and imprisonment or infamous 
punishment. If Sir Francis Delaval had merely seduced this un- 
fortunate girl by his own solicitations, he might only have been 
liable to an action for damages at the suit of her father ; but 
entering into a wicked bargain by which he has purchase! her 
from another, the two must be considered as conspiring to ruin 
her, and they are both guilty of a misdemeanour. Let the rule 
for filing a criminal information against them be absolute."* 

Lord Mansfield acquired great popularity by this de- 
claration of the law, which gave a salutary 
check to the abominable practices of the oroavenor 
plotters against female innocence; but he ci^Siand. 
incurred much obloquy by his direction to 
the jury in the great crim. con, cause of the Earl of 
Grosvenor v. His Boyal Highness the Duke of Cumberland, 
The plaintiff's counsel having urged the exalted rank 
of the defendant as a ground for very heavy damages, 
the Judge said that *' the rank of the defendant was 
wholly immaterial; that they should consider the 
cause as if it were between A. and B. ; and that they 
were merely to give the plaintiff a compensation for the 

* Holliday, 214. I vrish that those attempts. Where there is a oontpiraey, 

who, for several years past, have been the law Is already strong enough to 

bringing forward bills "for the protec- punish; and a simple departure from 

tion of females" would be contented thernlesofchastity cannot be made the 

with the law as laid down here, and sutiject of criminal legislation, 
abandon their well-meant but iiijudicioua 
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loss of his wife's society — tliis loss not being lessened 
or enlianced by the consideration whether the wrong- 
doer was a peasant or a prince." We may safely acquit 
him of all corruption and sycophancy in this direction ; 
and it is somewhat countenanced by the converse pro- 
position of an eminent judge in a similar action which 
a nobleman brought against his coachman, and in 
which the jury gave 10,000Z. damages. But it is quite 
at variance with the usual evidence in these cases that 
the defendant is a man of large property, and in reality 
the disgrace and sufferings of the plaintiff may be much 
greater from the consideration that the destroyer of his 
domestic happiness is nearly related to the throne.* 

On the great question of literary property, on which, 
for the first time after Lord Mansfield presided in the 
Court of King's Bench, the judges were divided, he 
particularly distinguished himself, contending on (I 
think^ unanswerable grounds that, by the common law, 
an author, after printing and publishing his work, is 



* 2 Evans. 359. Joniiutook good ad- 
vantage of this direction in his Letter to 
LoM Mansfield:— "An action for crimi- 
nal conversation being brought by a peer 
against a prince of the blood, you were 
daring enough to tell the Jury that, in 
fixing the damages, they were to pay no 
regard to the quality or fortune of the 
parties; that it was a trial between A. 
and B. ; that they were to consider the 
offence in a moral light only, and give 
no greater damages to a peer of the 
realm than to the meanest mechanlo. 
I shall not attempt to reftite a doctrine 
which. If it was meant for law, carries 
falsehood and absurdity upon the face of 
it, but, if it was meant for a declaration 
of your political creed, is clear and con- 
sistent. Under an arbitrary government, 
all ranlcs and distinction are confounded. 
The. honour of a nobleman is no more 
considered than the reputation of a 
peasant ; for with diferent liveries, they 
are equiOly sUvea." The bad law of 
the Judge, however, was soon forgotteti. 



amid the ridicule excited by the corre- 
spondence of the lovers. " Their lettaiv," 
•ays Horace Walpole, **were produced 
at the trial, and never was the public 
regaled with a collection of greater foUy ! 
Yet to the lady's honour be it said, that, 
batiDg a few oaths which sounded more 
masculine than tender, the advantage in 
grammar, spelling, and style was all In 
her feivonr. His Boyal Highness's dic- 
tion and learning scarce excelled that of 
a cabin-boy. as those el^^nt epistles 
existing at present may testify. Some, 
being penned on board of ship, were 
literal verifications of Lord Dorset's 
ballad,— 

* To you iiilr ladies now on land. 

We men at sea do write ; 
But first would have you understuid 
How hard 'tis to indite.' " 

(Mem. Geo. ill., iii. 104.) One of these 
effusions thus began : — 

'*Hear I am all by myself at see I " 
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entitled to prevent others from reprinting and publish- 
ing it without his leave, — which would amount to a 
perpetual copyright in him and his family. The three 
puisnies began; Willes and Aston pro, and Yates 
contra. 

Lord Mansfield : ** This is the first instance of a final difference 
in this Court since I sat here. Every order, rule, 
judgment, and opinion has hitherto been unanimous. propSr^. 
That unanimity never could have happened if we 
did not, among ourselves, communicate our sentiments with 
great freedom ; if we did not form our conclusions without any 
prepossession to first thoughts ; if we were not always open to 
conviction, and ready Uy yield to each other's reasons. We have 
all equally endeavoured at that unanimity upon this occasion ; 
we have talked the matter over many times ; I have communi- 
nicated my thoughts in writing, and I have read the three 
arguments which have just been delivered. In short, we have 
equally tried to convince or to be convinced. But in vain ; we 
continue to differ, and, whoever is right, each Is bound to abide 
by and deliver that opinion which he has deliberately formed." 

I can only introduce a few of the observations by 
which he so ably availed himself of the concession, that 
the author, before publication by himself, could pre- 
vent its being published by another; and met the 
metaphysical reasoning, that there can be no property 
in that which cannot be perceived by the senses : — 

" It has all along been expressly admitted, that by the common 
law an author is entitled to the copy * of his own work mitil it 
has been once printed and puhli^ed by his authority. The 
property in the copy thus limited is equally an incorporeal right 
as much as that contended for, to present a set of ideas commu- 
nicated in a set of words by conventional characters. It is 
equally detached from the manuscript, or any other physical 
existence whatsoever. The property, whether limited or ex- 
tended, is equally incapable of bemg violated by crime indictable, 
and is only violated by another's printing without the author's 
consent, which is a civil injury. The remedy is the same by an 

* He had explained that he iised Incorporeal right to the sale, printing, 
«* copy in the technical sense in whidi it and puhlishing of somewhat intellectual, 
had been used for ages to signify the oommanicated by letters." 
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actioi\ on the case for damages, or a bill in equity for specific 
relief. No action of detinue, trover, or trespass vi et armis, lies ; 
for the limited property is equally a property in notion, and has 
no corporeal, tangible substance. No disposition, no transf^ of 
the paper upon which the composition is written, marked or 
impressed, though it gives the power to print and publish, can 
be construed a conveyance of the right to do so, without iJbe 
author's express consent, much less against his will. Deau 
Swift was certainly proprietor of the paper upon which Pope's 
letters were written. I know that Mr. Pope had neither the 
original nor any transcript of them, and that he had only a very 
imperfect memory of their contents. Yet the Lord Chancellor 
held that he was entitled to stop the publication of them by a 
printer into whose hands they had fallen. K the copy belongs 
to an author after publication, it certainly belong^ to hiia 
before. But if it does not belong to him after, where is the 
common law which says there is sueh a property befwre ? All 
the metaphysical subtleties from the nature of the thing maybe 
equally objected. It is incorporeaL It relates to ideas de^ 
tached from any physical existence. It has none of the indicia 
of property. The same string of questions may be asked upon 
the right before publication. Is it real or personal ? Does it go 
to the heir or executor ? Is it assignable or not ? Can it be 
forfeited ? Can it be taken in execution ? Can it be vested in 
the assignees of a bankrupt ? The common law as to copy before 
publication cannot be foimded upon custom; as, till the in- 
junction in 1732 against CHirl publishing Mr. Pope's letters, the 
case of piracy before publication never existed ; it never was put 
or supposed. From what source, then, is the common law 
drawn which is admitted to be so clear in respect to the ccpy 
before publication? We are told, because it is just that au 
author should reap the pecuniary profits of his own ingenuity 
and labour; it is just that another should not use his name 
without his consent ; it is fit that he should judge wh^n to 
publish, or whether he will ever publish; it is fit that he should 
not only choose the time but the manner of the publication — ^how- 
many volumes — what number of copies — ^what paper — what 
print ; it is fit he should choose to whose care he will trust the 
accuracy of the impression, and to whose honesty, — that interpo- 
lations may not be foisted in. These considerations, I allow, 
are sufficient to show that it is agreeable to the principles of 
right and wrong, the fitness of things, convenience, and policy, 
and therefore to the common law, to protect the copy before pub- 
lication. But the same considerations hold with equal strength 
after the author has published. He can reap no pecuniary 
profit, if the next day his work may be pirated upon woi'se 
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paper, and in worse print, aod at a lower price. The author may 
not only be deprived of any profit, but be ruined by the expense 
he has incurred. He is no more master of the use of his own 
name. He has no control over the correctness of his own work. 
He cannot prevent additions. He cannot retract errors. Any 
one may print, pirate, perpetuate, aggravate his imperfections, 
and may propagate sentiments under his name which he never 
entertained, or, upon more deliberation, disapproves, repents, and 
is ashamed of. For these reasons it seems to me equally just and 
fit to px)tect the copy after publication. The general consent of 
this kingdom for ages is on the affirmative side. The legislative 
authority has taken it for granted, and interposed penalties to 
give it additional protection for a time. The single opinion of 
such a man as Milton, speaking after much consideration on the 
very point, is much stronger than any fanciful analogies from 
gathering acorns, or acquiring a right to a field by possession, 
where the writers referred to, instead of having this question in 
contemplation, speak of an imaginary state of nature before the 
invention of letters.** 

The pure common-law right was never finally 
decided ; for the case being brought by writ of error 
before the House of Lords, their Lordships, by the 
advice of Lord ChanceUor Camden, determined that 
" whatever the right of the author might be at com- 
mon law, it was now limited to the period specified in 
the statutes passed for his protection, during which 
specific remedies are afforded to him ; " and, although I 
entirely assent to the reasoning that no right to print 
and publish a book is acquired by purchasing a printed 
copy of it, any more than by a present from the author 
of a MS. copy before publication, I admit that this is 
a fit subject for legislative enactment. Perhaps there 
could not be a better arrangement for authors, and for 
the public, than by the recent statute, which gives an 
efficient monopoly during the author's life and a 
reasonable time afterwards for the benefit of his 
family, and secures the free circulation of the work in 
aU time thereafter. 

In looking through the reports of Lord Mansfield's 
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decisions, it is wonderful to observe how many of them 
j^^ turn upon the law of evidence ; but we must 

MaoBfidd's remember that "he found it of brick, and 

dedrions on, i/., ., t» i-im t •■«• 

4be uw of . that he left it of marble. It was indispens- 
evidence. ^i^^^. jj^^ggi^jy fop j^^jjj^ i,j ^^^ department to 

overrule many dicta to be found in the old Eeport^rs ; 
and, early in his career, he said " We do not sit here to 
take our rules of evidence from Siderfin and Keble,** 
The whole of it was " judge-made law," and much of it 
made by judges of very narrow understandings, who 
held, among other things, that "Jews, Turks, and 
infidels are not to be examined as witnesses because 
they cannot kiss the Holy Gospels." Considering that, 
before juries, the verdict depended upon the impression 
made upon the minds of unlearned men, he was bound 
to exclude all evidence which was more likely to mis- 
lead than to assist them ; but still he leaned against 
the old maxims by which evidence was rejected instead 
of being sifted, and he wished that objections should be 
pointed against the credit rather than against the 
competency of witnesses. He, on one occasion, fell 
into a considerable blunder, by admitting witnesses to 
contradict a written agreement signed by the parties * ; 
but the great bulk of his decisions respecting the ad- 
mission or rejection of evidence have been received 
with approbation, and to them chiefly we are indebted 
for our established rules upon this important subject. 
These place the English law for once above the 
Boman Civil Law itself, which, notwithstanding its 
general exquisite good sense, is here arbitrary and 
capricious. Lord Mansfield obtained the highest renown 
in this department by his committing for perjury the 
attesting witnesses to a will who falsely swore that 
they never saw it executed by the testator, and per- 
mitting the will to be established by the testimony of 

* Meru Y. Jnaai, 3 Wlla. 27S. 
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other witnesses who were acquainted with the testa- 
tor's hand- writing.* 

I must now mention the case of Perrin v. Blahe, 
which divided the profession of the law into ^ 

i.,,«. « 1-I.1. Famous case 

bitter factions for many years, and which is of Perrin 
still famous in the traditions of Westminster 
Hall. I am sorry to say that in the course of the dis- 
cussions which arose upon it Lord Mansfield got into 
a very awkward scrape, from which he was not able to 
extricate himself with credit ; and that it afforded his 
enemies plausible grounds for charging him with rash- 
ness, obstinacy, and disingenuousness. The following 
statement, which necessarily enters into some of the 
subtleties of English conveyancing, had better be 
passed over by nor^leamed readers ; but without it this 
memoir would sadly disappoint many of my legal 
brethren, who, when they first see " The Lives of 
THE Chief Justices," will eagerly turn to discover 
which side the author takes in the great ^^ Perrin- 
oblakeian controversy." A testator, seised in fee of 
lands, duly made his will in the following form : — • 

** It is my intent and meaning, that none of my children should 
sell or dispose of my estate for longer term than his life ; and to 
that intent I give, devise, and bequeath all the rest and residue of 
my estate to my son John, and any son my wife may be enceinte 
of at my death, for and during the term of their natural lives ; 
the remainder to my brother-in-law Isaac Gale and his heirs, for 
and during the natural lives of my said son John and the said 
infant ; the remainder to the heirs of the bodies of my said son 
John and the said infant, lawfully begotten, or to be begotten ; 
the remainder to my daughters for and during the term of 
their natural lives, equally to be divided between them ; the 
remainder to my said brother-in-law, Isaac Gkile, during the 
natural lives of my said daughters respectively ; the remainder 
to the heirs of the bodies of my said daughters, equally to be 
divided between them ; and I do declare it to be my will and 
pleasure, that the share or part of any of my said daughters that 
shall hi^pen to die shall immediately vest in the heirs of her 
body in manner aforesaid." 

• See 2 Evans, 300-359. 
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The wife was not enceinte; and John, the son, 
insisting that under the will he was tenant in tail, 
suffered a recovery, and alienated. On his death the 
person next in remainder, contending that John was 
only tenant for life, brought an action to recover the 
lands ; and the great question was, whether he took 
an estate for life or in tail? According to the cele- 
brated rule in Shelley's Case, established in the reign 
of Elizabeth on feudal principles and on prior authori- 
ties, '* where an estate of freehold is given to an 
ancestor, and in the same gift; or conveyance an estate 
is given either mediately or immediately to his heirs, 
these are construed words of limitation, not of purchase, 
and he himself takes an estate tail" * Now by this 
will there was an estate for life limited to John, with a 
remainder to the heirs of his body. Therefore if the 
rule was to be applied, John was tenant in tail, with 
the power of alienation. But the testator had declared 
his intention to be that none of his children should sell 
or dispose of the estate, and he had interposed a limi- 
tation to Isaac Gale during John's life. It was con- 
tended, therefore, that he had manifested a dear 
intention that John should take for life only, and that 
the heirs of John should take by purchase (in the 
language of the law), and not by descent; i.e. im- 
mediately from the testator, and not as inheriting from 
the first taker. There had been a solemn decision in 
Oouhon V. CouUon^ before Lord Mansfield, that such 
words, intimating an intention by the testator that 
the first taker should not have a power of alienation, 
did not overcome the effect of giving by the same 
instrument an estate for life to a devisee, with a re- 
mainder to the heirs of his body, upon the supposition 
that the testator must be supposed to have used the 
words of these limitations in their usual technical 

• Shelle^'8 Case, 1 Rep. 93a. 
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sense, and that their effect -was not to be controlled 
by other words indicating a wish or intention incon- 
sistent with or derogatory to the estate-tail so created. 
The universal opinion of lawyers now is, that Perrin r. 
Blake should at once have been determined in con- 
formity to this rule, which had long been acquiesced 
in and acted upon. But, unfortunately. Lord Mans- 
field being intoxicated by the incense offered up to him, 
or misled by an excessive desire of preferring what he 
considered principle to authority, took a different view 
of the construction of the will, and resolved that John 
should only be considered as having taken an estate 
for life. Two of the puisnies (Willes and Aston) 
were induced to agree with him, but the stout-hearted 
Yates stubbornly stood out for the rule in Shelley's 
Case and the authority of GouUon v. GouUon, 

Lord Mansfield : " The law having allowed a free communi- 
cation of intention to the testator, it would be strange to say to 
him, *Now you have communicated your intention, so that 
everybody understands what you mean ; yet because you have 
used a certain expression of heart, we will cross your intention 
and give your will a different construction, though what you 
meant to have done is perfectly legal, and the only reason for 
contravening you is because you have not expressed yourself as 
a lawyer.' My examination of this question always has, and, I 
believe, ever will, convince me that the legal intention, when 
clearly explained, is to control the legal sease of a term of art, 
unwarily used by the testator. It is true, in Shelley's Case the 
rule is laid down as stated to-day ; but that rule can never affect 
this question, I must agree with my brothers Aston and Willes, 
on the grounds that the intention must govern ; that here the 
intention is manifest that Shelley's Case is no universal propo- 
sition, and thai there is no sound distinction between a devise of 
Me legal estate and of a trust, or between an executory trust and 
one executed,''* * [After commenting on the cases, he thus con- 
cluded :] " I admit that there is a devise to John the testator's 
son for life, and in the same will a devise to the heirs of his 

* TheBe words are put inW Lord M.'s same effect Is not given to tedmical 
mouth, bat I cannot believe that he language. 
qjtolce them, as in executory trusts the 

X 2 
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lx)dy ; and I agree that this is within the rule of Shelley's Case, 
and I do not doubt that there are and have been always lawyers 
of a different bent of genius and different course of education, 
who have chosen to adh^e to the strict letter of the law, and 
they will say that Shelley's Case is an uncontrollable authority, 
and they will make a difference between trusts and legal estates, 
to the harassing of a suitor ; but if the courts of law will adhere 
to the mere letter of the law, the great men who preside in 
Chancery will ever discover new ways to creep out of the lines 
of law, and will tamper with equity. My opinion, therefore, is, 
that the intention being clear beyond doubt to give an estate for 
life only to John, and an inheritance successively to be taken by 
the heirs of his body, and his intention being consistent with 
the rules of law, it shall be complied with in contradiction to the 
legal sense of the words used by the testator so unguardedly and 
ignorantly."* 

This judgment was brought by writ of error into the 
Exchequer Chamber, and was there reversed by the 
opinions of all the Judges of the Common Pleas and 
Exchequer except Chief Justice De Grey and Baron 
Smyth.t Many, however, thinking that Lord Mans- 



• Judge Yatca was so much hnit by 
the sarcasms thus levelled against him, 
that he resigned his seat in the Court of 
King's Bench, and transferred hknself to 
tiie Court of Common Pleas. 

t Mr. Justice Blackstone's argument 
on this occasion was so inimitably ex- 
quisite, that his reputation as a lawyer 
depends upon it still more than upon his 
CouMKNTABiBS, and I caimot deny, my- 
self the pleasure of copying a few sen- 
tences from it: — ^"It is the best and 
safest way to adhere to those criteria 
which the wisdom of the law has estab- 
lished for the certainty And the quiet of 
property. Every testator when he uses 
the legal idiom shall be supposed to use 
it in Its legal meaning. If the contrary 
doctrine were to prevaiU—if courts, 
either of law or equity (In both of which 
the rules of Interpretation must always 
be the same), if these, or either of them, 
should Indulge an unlimited latitude of 
forming coi^ectures upon wills, instead 
of attending to their grammatical or legal 
construction, the consequence must be 



endless litigation. Every title that be- 
longs to a will must be brought iirto 
Westminster Hall ; for if (mce we d^MUt 
from the established rule of interpreta- 
tion without a moral certainty that the 
meaning of the testator requires it, no 
interpretation can be safe till it has had 
the sanction of a court of Justice. The 
law of real property in this country ia 
now formed Into a fine artificial systemi, 
full of unseen connections and nice de- 
pendencies, and he that breaks one link 
of the chain endangers the dissolution of 
the whole. WIU It be said that when 
the testator's intent is manifest, the law 
will supply the proper means to cany it 
into execution, though he may have used 
Improper ones ? This would be turning 
every devise into an executory trust, 
and would be arming every court of law 
with more than the Jurisdiction of « 
court of equity; a power to frame a 
conveyance for the testator, instead of 
construing that which he baa already 
framed." 
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field must be infallible, still backed his opinion, and 
the case was brought by another writ of error to the 
court of dernier ressort, where he had a voice, and where 
his influence was unbounded. Such apprehensions 
were entertained, that the contending parties agreed 
to an equal division of the property. 

But this compromise by no means put an end to the 
controversy between Shelleyites and Anti- 
Shelleyites, which continued to rage with respecting 
increased violence for years. Many pam- ^J&^^^^ 
phlets were written for and against the rule, ^^^^y 
and for and against the application of it to J^^J Mans- 
Perrin v. Blake. Sir James Burrow, the 
Master of the Crown Office in the Court of King's 
Bench, and the reporter of Lord Mansfield's decisions, 
tried to protect his patron from the attacks aimed at 
him, and wrote a warm panegyric upon him, describing 
the felicity of the times under such a Chief Justice, and 
expressing wonder at the multiplicity of the business 
now brought before the Court, and the ability and 
celerity with which it was despatched, to the universal 
satisfaction of mankind. This, unfortunately, excited 
the indignation of Mr. Feame, the celebrated convey- 
ancer, a man of as acute understanding as Pascal or 
Sir Isaac Newton. He had been as much shocked by the 
disrespect shown to the rule in Shelley's Case as if it 
had been a fundamental article of our holy religion, 
and he could not endure the praise bestowed upon the 
author of this deadly heresy. Therefore, in a new 
edition of his famous " Essay on Contingent Eemain- 
ders," he introduced many sarcastic observations on this 
economist, which he thus concluded : — " In forming an 
estimate of the times, we must look to the attributes of 
those men whose characters and Conduct impart the 
tinge and impress the stamp. An inquiry of this kind 
necessarily opens with the question, Yir bonus est quia f 
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To which we find the an8W^, Qui eoMuUa painm qui 
leges juraque $ervat,*' He further, in a very offi^isive 
manner, asserted that Lord Mansfield, wh^a Solicitor 
General, had himself deliberatiyelj given an opinios^ 
upon this very will, in conformity'to law, " that John th& 
son took an estate tail ;" and he pnblished the following 
as a copy of this opinion : — 

** Upon the authority of the late determination in Coolson and 
Conlson, though I am aware how far the expression here differs 
from that case, I think the remainder to the heirs of the body of 
John will operate as a limitation to him in tail, which, by a re- 
covery properly suffered, he might dock. 

" W. MUBBAY. 

"April 10, 1747." 

This attack would soon have been forgotten if Lord 
Mansfield and his friends had taken no notice of it, or 
had only said that he had forgotten that he ever gave 
such an opinion, or that upon considering the matt^ 
he had seen reason to alter it ; but Mr. Justice Buller 
soon after took occasion publicly to say, that *^ he had 
the strongest reason to believe that no such opinion 
was ever given by the then Solicitor General, to whom 
it was ascribed, — and Lord Mansfield, sitting by his 
side, himself observed — 

'^ Since it has been mentioned, I must take notice that it is 
most certainly true that 1 never gave any such opinion as that in 
print, nor any opinion at all on that will in the year 1747. 
several opinions had been taken at different times, as events 
arose, and copies of them were furnished to the Court, on the 
argument of Ferrin v. BlaJce. There were three given by Sir 
Budley Ryder, and three by myself. Of those given by myself, 
the first was before 1746, the second in that year, and the third 
in 1748. I have the copies still by me ; and the third states 
that I had perused my two former opinions, dated so and so, and 
concurred therewith ; viz, ' thai John only took an estate for 
life ;' which makes it impossible that I should have given a 
contrary opinion. The learned author has been too hasty in his 
publication, and must have been imposed upon." 
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This disavowal immediately produced a peppery 
pamphlet, in the shape .of a letter from Mr. Feame to 
Lord Mansfield, setting out a copy of the case for the 
opinion of Mr. Murray, to which the opinion of 10th 
April, 1747, was an answer, stating that he had 
received them from Mr. Booth, lately deceased, who, 
declaring be had seen the original, had entered them 
in his collections, with other opinions to the same 
effect, for the instruction of his pupils, and that he had 
dedicated to the same Mr. Booth the edition of his 
"Contingent Eemainders" in which the disavowed 
opinion was first printed. He ironically added, — 

"I think it greatly to he regretted, my Lord, that my much 
respected friend, Mr. Booth, whom I have often heard comme- 
morate the honour he experienced in your Lordship's intimacy 
and friendship during a course of several years antecedent and 
subsequent to the period which is said to have produced the 
opinion published by me, did not live to see his mistake corrected, 
a mistake that seems to have stood so many years recorded in 
those books which were the constant resort of that gentleman's 
professional practice. A mistake 1 am confident it must have 
been, for Mr. Booth (I appeal to your Lordship's own knowledge 
of that gentleman) never would have let me commit such a copy 
of your opinion to the press, and have admitted the dedication to 
himself of the book containing it, if he had thought its genuine- 
ness or accuracy in any degree questionable. Abstracted from 
the credit due to Mr. Booth^ verbal assurance, I could not, my 
Lord, conceive an idea of that gentleman's recording a collection 
of spurious opinions, under imaginary names, as authorities. 
It was not for me to suspect the genuineness of copies thus 
authenticated ; and, though the event has disappointed the most 
conclusive appearances, yet I trust, my Lord, no man is or can 
be culpable for not reckoning on a possibility that betrays all 

f rounds of belief, and starts into fact under the veil of incre- 
ulity. Such an event may serve, indeed, as a caution to the 
world against too implicit a credit, even to the most authori- 
TATrvB of human asseverations." 

The Conveyancer was generally allowed to have 
gained a complete triumph over the Chief Justice, and 
many expressed their belief that the opinions which 
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Lord Mansfield declared he liad given were all imagi- 
nary; but it was aftei-wards . clearly proved that he 
had at least given one in accordance with his judg- 
ment, for the original was produced, and the following 
is a copy of it : — 

" I think John Williams under the will of his father was 
entitled only to an estate for life, either in the real or pers(mal 
estate. Whether he took a remainder in tail in the r^ estate 
after a limitation to Gale, or whether the heirs of his body were 
to take as purchasers, may admit of great doubt ; but I incline 
to think the heirs of his body ought to be construed words of 
purchase ; and 1 ground my opinion upon the declaration with 
which the whole devise is introduced, wnich seems as strong as 
the words /or life only in the case of Backhouse and WeUs. 

W. MUBBAT. 

" 31 Jan. 1746." 

The undoubted fact seems to be that, in the hurry 
of business, he had signed and forgotten both opinions, 
— ^which were, perhaps, written by devils or deputies. 
His reputation was considerably tarnished by his judg- 
ment in Perrin v. Blake, and still more so by the personal 
dispute which arose out of it.* 

But there is no sufficient ground for the general 
charges brought against him by malevolent or by 
narrow-minded persons — that in deciding civil rights 
he systematically disregarded the rules of the Common 
Law, and gave a preference to the Eoman Law, to his 
own caprice, or to the doctrines of equity. It may be 
proper here to give a specific refutation of iiiese 
charges : — 

" In contempt or ignorance of the common law of England," 
says Junius, " you have made it your study to introduce into 

* I tremble when I think how stapid city, will say, — ** Do yon think that 

my acoonnt of the affair may appear; Perrin v. Bldke was well decided in the 

bat the lay gents should know, that it Court of King's Bench V or, ■*' Do yon 

was not only intensely interesting when believe that Lord Mansfield really gave 

it arose, but that now, when conversa- the opinion, in 1747, which Feame im- 

tlon flags among us lawyers, one of us, putes to him ?" 
to cause certain excitement and loqua- 
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the court where you preside measures of jurispradence unknown 
to Englishmen. The Eoman code, the law of nations, and the 
opinion of foreign civilians, are your perpetual theme ; 
but who ever heard you mention Magna Chabta juJS^ 
or the Bill op Rights with approbation or respect ? against Lord 
By such treacherous arts the noble simplicity and JJ^Jfg ^^ ^^^'^ 
free spirit of our Saxon laws were first corrupted, subvert the 
The Norman conquest was not complete until Nor- Common 
man lawyers had introduced their laws and reduced ^^' ^^ 
slavery to a system. Instead of those certain posi- 1770. ' 
tive rules by which the judgments of a court of law 
should invariably be determined, you have fondly introduced 
your own unsettled notions of equity and substantial justice. 
Decisions given upon such principles do not alarm the public so 
much as they ought, because the consequence and tendency of 
each particular instance is not observed or regarded. In the 
mean time the practice gains ground ; the Court of King's Bench 
becomes a court of equity ; and the judge, instead of consulting 
the law of the land, refers only to the wisdom of the court and 
the purity of his own conscience." 

I am sorry to think of the countenance given to 
these misrepresentations by grave judicial authorities. 
Lord Eldon, Lord Kenyon, and Lord Eedesdale, were 
accustomed to shake their " heads at Murray," because 
he ventured to view questions of law scientifically, 
and, where he was not restricted by precedents, to deal 
out justice in a manner that would not have suggested 
itself to a mere formalist. Many passages might be 
selected from their judgments seeking to disparage 
him ; but I shall content myself with the concentrated 
abuse of him by Lord Eedesdale, when Chancellor of 
Ireland, in the case of French v. WooUton.* 

** Lord Mansfield had on his mind prejudices derived from his 
familiarity with the Scotch law, where law and equity 
are administered in the same courts, and where the ^^JJ^lot^j 
distinction between them which subsists with us is Eedesdale. 
not known ; and there are many things in his de- 
cisions which show that his mind had received a tinge on that 
subject not quite consistent with the constitution of England 



* 1 Scholes and Le^y, 162. 
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and Ireland in the administration of justice. Lord Mansfidd 
se^ns to have considered that it manifested liherality of senti- 
ment to endeavour to give the courts of law the powers which 
are vested in equity; that it was the duty of a good judge 
ampliare jurMictumemJ* - 

For the first charge, by JuNros, there is not the 
Vindication "lightest colour or pretence. Lord Mansfield 
of L^ did not think (and no man qualified to form 

Mansfield. ,, ^- ,.* i-i'v-i 

an opinion upon the sn bject can think) that 
the Common Law of England, as we find it in the 
old Text-books and Eeports, was a perfect code adapted 
to the wants of a civilised and commercial nation. He 
did consider (as all qualified to form an opinion upon 
the subject must consider) the Boman Civil Law a 
splendid monument of human wisdom. But in no 
instance did he ever attempt to substitute the rules and 
maxims of the latter for those of the former were they 
are at variance. He made ample use of the compilation 
of Justinian, and of the commentators upon it, but only 
for a supply of principles to guide him upon questions 
His sup- unsettled by prior decisions in England. He 
posed pre- derived similar assistance from the law of 

£erence for • ^ o i -i • t 

theavu nations, and from the modem continental 
^^' codes. But while he grafted new shoots of 

great value on the barren branches of the Saxon 
juridical tree, he never injured its roots, and he allowed 
this vigorous stock to bear the native and racy fruits 
for which it had been justly renowned. 

There is more plausibility in the charge that he 
neglected former decisions too much for his 

His supposed j. i* • x* j j» r 

neglect c?^ owu notious of justicc and expediency, —for- 
foJ^M^S* g®**ii^g *^ft* ^^ 8** on the bench yti* dicere 
SSons. nonjus dare — to administer the existing law, 
not to legislate. He certainly was on several 
occasions led astray by a desire to make the rules laid 
down by his predecessors bend to the necessities of an 
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altered state of the social system. For example, he 
held that an action might be maintained against a 
married woman, as if she were single, where she had 
property settled upon her separately and her husband 
was not liable for the debt *; and this heresy was after- 
wards condemned by more orthodox judges, who 
thought that human reason was not to be exercised 
in such a matter of feith.t But he rarely showed any 
exception to his systematic respect for established 
forms, and his leading object was, by their assistance, 
to get at justice. Thus, in the King v. the Mayor of Gar- 
marthen, lie gave full effect to a mere technical objec- 
tion, but contrived a mode by which the merits of the 
case might nevertheless be inquired into, saying, 
'♦General rules are wisely established for attaining 
justice with ease, certainty and despatch. But the 
great end of them being to do justice, the Court are to 
see that it be really attained. What I have suggested 
seems to be the true way to come at justice, and what 
we ought therefore to do ; for the genuine test is * boni 
judicis ampliare juatiliam^ not juriadictionem, as it 
has been often cited."t And here is the limit which 
he wisely laid dawn to the argument ab inconvenienti : 
"Arguments of convenience and inconvenience are 
always to be taken into consideration when we are not 
tied down Ijy erroneous opinions, which have pre- 
vailed so far in practice that property would be 
shaken by any alteration of them."§ 

But the charge which has stuck to Lord ^.^ 



Mansfield, and, being often reiterated, has to ^^^ , ^ 
a certain degree damaged his authority. in equitable 
Westminster Hall, is, that, sitting in the J^^'*^***'***^'^ 

• See Ringstedv. Lady LanaborougJit J I Burr. 292. 
3Voiag,l91 i CarhottY.PodnitM.lTenn. ^ Burgess v. Wheat, Sir W. Black- 
Rep. 6. stone's Rep. 123, in the decision of 

t Marshatt t. Ruttorit 8 Term, Rep. whicli he assisted Lord Chancellor North 

545. ington. 
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Court of King's Bencli, he neglected the boundary 
between legal and equitable jurisdiction. This is 
treated with levity by the uninitiated. " As a judge," 
says Lord Mahon, •* several lawyers have objected to him 
that ' he introduced too miich equity into his courts' 
— a reproach which, till they explain it, sounds like a 
satire on their own profession."* It is easy to explain 
how this_ would be a reproach if well founded. By 
the fundamental constitution of our juridical system, 
whether for good or for evil, there are two sorts of courts 
. — courts of law and courts of equity — ^in which, on the 
same facts, a different decision is given respecting 
rights and liabilities, — with a view of obtaining ulti- 
mately a satisfactory distribution of justice. In the 
nature of things there is a distinction between the 
matters referred to the one set of courts^ and to the 
other; — courts of law, for example, having cognizance 
where there are only two parties in whom is exclusively 
vested both the beneficial and the legal interest, — 
whereas courts of equity only can give adequate relief 
when there is a multiplicity of parties, and those in 
whom the legjal right is vested are only trustees for 
others who ought to enjoy beneficially. The procedure 
by which suits between these different parties are 
conducted is by necessity essentially different, and to 
confound the rules by which they are to pe conducted 
must produce confusion and mischief. Neither must 
Law be iiTCgularly imported into a court of equity, 
nor Equity into a court of law. Had Lord Mansfield 
really attempted to make the Court of King's Bench « 
court of eqijity, drawing to its cognizance disputes 
which could not be properly adjusted by the machinery 
belonging to it, and attempting to enforce the perform- 
ance of fiduciary obligations, I should have thought 
that he deserved all the censure which has been heaped 

• History, iv. 63. 
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upon him. But it will be found that He never sought 
in one single instance, to exercise in a court of law 
jurisdiction which is not assigned by the constitution to a 
court of law, and for which a court .^f law is not fully 
competent. Equity practitioners, the mere creatures 
of habit, who think that our juridical proceedings, as 
they first beheld them, rest upon the eternal fitness of 
things, and are as unchangeable in their na^i^© as the 
movements of the heavenly bodies, were shcSked by 
seeing him save time and expense in the conduct of an 
action on a policy of insurance, by requiring a dis- 
closure of papers essential to the trial, and by granting 
a commission to examine witnesses abroad — thereby 
obviating the necessity for filing a bill in the Court of 
Chancery to effectuate the very same object. 

But th^n he is accused of saying that " whatever is 
a good execution of a power in equity should be con- 
sidered good in law." This charge is nntrue. There 
are certain cases in which the validity of the execution 
of a power, when the required form has not been 
strictly observed, depends upon circumstances which 
a court of equity alone has the means of investigating, 
as where the power is executed for a valuable consi- 
deration ; and these he was always for leaving exclu- 
sively to a court of equity, considering the execution 
invalid at law. There is another class of cases where, 
although the required form has not been observed, the 
execution is held void at law and tmiformly valid in 
equity, without looking beyond the power and the deed 
executing it. As where tenant for life being authorised, 
under a marriage settlement, to limit the premises to 
his wife for her life by way of jointure, he grants a 
term for ninety-nine years, determinable on her life. 
Lord Hardwicke, in the Court of King's Bench, held 
that the term was void, not being warranted by the 
words of the power ; and Lord Talbot, in the Court of 
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Chancery, witl^out any other circumstanoe, held tho 
term to be valid, and decreed the defendant to pay 
all the costs both at law and in equity. In such 
cases Lord Mani^eld thought, very reasonably, that, 
an iiivariable rule being laid down, the execution of 
the power should be supported at law as well as in 
equity.* 

The ^:f>maining alleged instance of his confounding 
law ancV equity, is a doctrine falsely imputed to him 
that in an action of ejectment the equitable estate shall 
prevail. This would, indeed, have been most mis- 
chievous, for nothing has tended more to the security 
of title in England than keeping distinct the legal and 
equitable estate in hmd ; and the result of an action of 
ejectment must not depend upon trugta, which a jury 
would be unfit to decide or to comprehend. Lord 
Mansfield never thought for a moment that in ejects 
ment there could be a recovery on an equitable title. 
He did declare '' that he and many of the judges had 
resolved never to suffer a plaintiff in ejectment to b© 
non-suited by a term outstanding in his own trustee, 
or a satisfied term set up by a mortgagor against a 
mortgagee; but that they would direct the jury to 
presume it surrendered." The true meaning of this 
resolution is that, where trustees ought to convey to 
the beneficial owner, it shall be left to the jury to 
presume that they have conveyed accordingly; and 
where the beneficial occupation of an estate induces the 
probability that there has been a conveyance of the 
legal estate to the person who is equitably entitled to 
it, a jury may be directed to presume a conveyance of 
the legal estate. Lord Mansfield justly complained 
of the absurdity of English conveyancing by which the 
creation of terms is used for the purpose of charging 
the land, and these terms are still supposed to continue 

* Sir. 992 ; Burr. 1147 ; 1 Tmn Bep. 480. 
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when the purpose is served for whioli they were 
created ; but he never for a moment countenanced the 
cloctrine that in a court of law the legal title must not 
prevail.* Such are the " equitable doctrines of Lord 
Mansfield " which offended the pedants of Westminster 
Hall. He never even showed any predilection for the 
peculiar modes of proceeding in equity, and he used 
manfully to insist upon the maxim that " equity follows 
the law," — as when he declared that equity had no 
right to support a lease granted by a mortgagor after 
the mortgage, or to treat commercial questions dif- 
ferently, or to put a different construction on an act of 
parliament.! Whatever Junius might assert, it is well 
known that Lord Mansfield, instead of pre- 
ferring prsBtorian process, by which law and ^^ "»i ^o^* 

n . 1 1 T.n-ii • -i.-i for common- 

met were to be decided by a single judge, law modes 

sincerely praised the Common Law in so far uxg^ 

as it separates law from fact, referring law to 

four judges, and fact to twelve jurymen ; and that 

he himself often declared that he never passed his 

time more satisfactorily or agreeably than in trying 

mercantile causes by a special jury of merchants at 

GuildhaU.J 

While libelled by Junius and his followers. Lord 
Mansfield was justly complimented by Burke, a phi- 
losophic statesman deeply imbued with the scientific 
principles of jurisprudence, who, having been constantly 
opposed to him in politics, could have viewed his ju- 
dicial career with no favourable prepossessions, but 
having quoted his argument at the bar to show that a 
Hindoo should be admitted as a witness, when sworn 
according to the ceremonies of the Hindoo religion, thus 
proceeds: — 

* See Lade v. Hd^'ord^ Bull. N. P., % He had great influence with Jnries, 

110; Weakly y.' Bucknellt Cowp. 473; and hardly ever "lost the verdict;" i.e. 

Teo v. Boifertt 6 East, 138 n. the Jnry almost invariably found the 

f See 2 Evans, 404. verdict according to his direction. 
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'' The sentiments of Munuy, the Solicitor General, are of no 
small weight in themselves, and they are authority by being 
judicially adopted. His ideas go to the growing melioration of 
the law by making its liberality keep pace with the demands oi 
justice and the actual concerns of the world, — not restricting the 
infinitely diversified occasions "of men, and the rules of natural 
justice, within artificial circumscriptions, but conforming our 
jurisprudence to the growth of our commerce and of our empire. 
This enlargement of our concerns he appears, in the year 1744,* 
almost to have foreseen ; and he lived to behold it." 

To oomplete my general sketch of Lord Mansfield on 
Lord the bench, I ought h^e to notice him aa a 

rS^"" Criminal Judge— although I shaU afterwards 
Judge. have to give some details of state trials at 

which he presided. Sitting in the Crown Court he 
was, if possible, more remarkable for calmness, courtesy, 
and dignity. There was no c<miplaint of any improper 
convictions before him, but he did not allow the guilty 
much chance of escaping, and, for the sake of example, 
he was somewhat severe in th!e punishments he in- 
flicted. In oases of forgery he was always for carrying 
the capital sentence into execution. Attending the 
Council when the Perreaus had been found guilty, he 
strongly concurred in rejecting the powerful interces- 
sion for mercy ; and the fate of Dr. Dodd was after- 
wards ascribed to the pointed answer which he gave 
when the King asked whether, on account of the 
convict being a clergyman, his life might not be 
spared, — " If Dr. Dodd does not sufier the sentence of 
the law, the Perreaus have beep murdered."! This 
feeling proceeded by no means from any cruelty in his 
nature, but from the opinion then and long after very 
generally entertained by reflecting men, as well aa 
by the multitude, that it was indispensably necessary, 
for our commercial credit, to visit forgery with death 

* The year in whicb Omiehund t. Barker was argued and detennined, 
1 Atkyns» p. 40, 42. f UoU. 148, 149. 
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in every instance.* That lie was not in advance 
of the age in whicli he lived, justifies regret, but not 
oensnre. 

Before resuming my narrative, I have only to 
mention that for thirty years Lord Mansfield 
took the principal part in disposing of Scotch Manefieid's 
i^peals in the House of Lords. For this task Seddto^ 
he was peculiarly well qualified by the fa- ^^^^ j^ 
miliar knowledge of Scotch law, in which t&eHouse 
a succession of Chancellors — Northington, 
Camden, and Bathurst — were utterly deficient. At the 
hearing of these cases he often sat as Speaker on the 
woolsack, and they were always disposed of according 
to his opinion. He was bold alike in his decision of 
feudal and of commercial cases ; and he set the Scotch 
judges right in the construction of their own law, as 
well as of that which he was in the daily habit of 
administering. He was particularly obliged to restrain 
their devoted love of perpetuities, which English lawyers 
are trained to hate ; and in the great DurUreath Case he 
reversed the tmanimous judgment of the fifteen Lords 
of Session in favour of a defective entail, and thereby 
struck off the fetters of half the entailed estates in 
Scotland. At first there was deep grumbling against 
this decision in the Parliament House at Edinburgh ; 
but it was afterwards allowed, even there, to have 
proceeded on sound feudal principles. 

Although, generally speaking, no lay lord The Douglas 
interfered in the consideration of any Scotch SJUJ^Jo^* 
appeals, the Douglas cause agitated all the ^^^^, 
members of the House, and was a subject of bad speech 
intrigue and canvass as much as a motion ^^^ ** 

* I myself once heard a judge, at world :—** And I trust that, through the 

Stafford, thus conclude an address to a merits and mediation of our Blessed 

prisoner convicted of uttering a forged Bedeemer, you may there ezpoience 

one-pound note, after having pointed that mercy to^ic^ a due regard to the 

out to him the enormity of the offence, credit (f tke paper ewrrency itf the 

and exhorted him to prepare fnr another Cfmntry furtidt you to Iwpefw here," 
VOL. m. Y 
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for an address of want of confidence to tarn out a 
minister. Lord Mansfield, I think, took the right 
side in holding the claimant to be the true son of 
Lady Jane Douglas, not of the Paris rope-dancer; 
but his speech, as reported, is very inferior to his 
usual juridical efforts. This may be accounted for from 
the audience he addressed, who were more likely to 
be influenced by an appeal to their feelings and their 
prejudices than by a soimd exposition of the principles 
of law involved in the case, and a masterly analysis of 
the evidence.* 

From this sketch, however imperfect, of Lord Mans- 
field as a Judge, I think it must be admitted that he 
was one of the greatest who has ever appecored ; and 
that,* while he impartially dealt out justice to the 
litigants who appeared before him, — ^by the enlightened 
principles which he laid down and the wise rules which 
he established, he materially improved the jurisprudence 
of his country. This is surely &me little inferior 
to that of winning battles or making discoveries in 
science.f 

I must now follow his political career, which was 
more checkered, and on which opinions are much more 
divided. 



* The chief argument he relied upon 
was, that Lady Jane Douglas, being of 
each Ulostrioiui descent, could not poe- 
sibly have committed the fraud imputed 
to her. See Lives of the Chancellors, 
V. 290. 



t I again apologise for introducing so 
many law cases into a memoir intended 
for general circulation ; but it should be 
recollected that the selection is mado 
from many volumes of Beports, extend- 
ing over a period of above thirty years. 
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CHAPTEE XXXV. 

CONTINtJATION OF THE LIFE OF LORD MANSFIELD FROM HIS 
BEING MADE CHIEF JUSTICE TILL THE ACCESSION OF 
GEORGE m. 

Lord Mansfield had hardly been inaugurated as Chief 
Justice of the King's Bench when he was 
offered the higher dignity of Lord Chancellor. '^^^' i^^e. 
Lord Hardwicke, notwithstanding the efforts MansfiBid 
made to retain him, had insisted on resigning ^^® ^'^^ 
along with the Duke of Newcastle ; and the 
new Ministers were much at a loss for a successor to 
him, there being no lawyer connected with them whom 
they could put forward in such a conspicuous position. 
It seems strange to us that they should have thought 
of the Attorney General of the Government they had 
overturned ; but we must remember that, in the reign 
of George II., all political men who were candidates 
for office were Whig8 alike, professing nearly the same 
political principles, and separated only by personal 
associations and enmities ; so that, if considerations of 
private honour permitted, a politician took what course 
he chose, without incurring obloquy. The crime of 
ratting from one great party to another was then un- 
known. As the ties that had united Lord Mansfield 
with the Duke of Newcastle and Lord Hardwicke were 
understood to be dissolved, he might, without loss of 
character, have taken office with Pitt under the nominal 
headship of the Duke of Devonshire. But he at once 
rejected the proposal. He easily foresaw that the 
present Government, which had neither court favour 

Y 2 
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nor parliamentary strength, nor popularity, mnst soon 
fell to pieces ; and he was swayed by nobler consider- 
ations than the impradence of exchanging an office 
which he held during life for one the tenure of which 
would be so precarious, — for all the glory to be acquired 
by perfecting our system of equitable jurisprudence 
had been already reaped, and he was just entering upon 
the untried undertaking of adapting the administration 
of justice in our common law courts to the new circum- 
stances of the country. The great seal was therefore 
given in commission to Lord Chief Justice Willes, 
Mr. Justice Wilmot, and Mr. Baron Smyth.* 

On the meeting of Parliament Lord Mansfield took 
j^^2. ^ ^^^^ ^ ^® House of Lords,t where he was 
He takes his destined fully to support the reputation he 
House of had acquired as an able debater. There is 
only one volume of the Parliamentary History 
for twelve years, from 1753 to 1765, so that we have 
very few specimens of his oratory ; but we know from 
contemporary memoirs that, not confining himself to 
legal questions, he was in the habit of speaking with 
powerftil effect upon subjects connected with the 
general government c^ the empire. His maiden speech 
was drawn forth by a rather ludicrous incident, which 

* Walp. Mem. Geo. II., 106, 107. fbe Black Bod, Garter King at Anns, 
t ** Immediatelj after the . Eing^s and the Lord Great Chamberlain of 
Speech at the commencement of the England, preceding, 
session, *the Speaker acquainted the "His Lordship, on his knee, presented 
House that there were some new created his ?tttent to the Speaker at the wool- 
Lords wlthoat, ready to be introduced.' sack, who delivered it to the Qerk; and 
Whereupon, William Murray, Esq., the same was read at the table. 
Lord Chief Justice of His ^esty's **Hi8 Writ of Summons was also 
Court of King's Bench, being, by letters read, as foUows :— * George the Second,' 
patent dated the 8th day of November, etc. 

in the 30th year of the reign of His ** Then his Lordship came to the taUe, 

present Mi^Jesty, created Lord Mansfield, and, having taken the oaths and made 

Baron of Mansfield, in the County of and subscribed the Declaration, and also 

Nottingham, was (In his robes) intro- taken and subscribed the Oath of Ab- 

duoed bet\f een the Lord Willou^by, of Juration, pursuant to the statutes, was 

Paiham, and the Lord Edgecuuibe (also placed on the lower eoA of the BaroDs' 

in their robes), the Gentleman Usher of bench."— 29 Joiumdl, p. 5. 
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we should consider harmless, and treat with a laugh. 
As a "quiz" upon the Ministers, — on the 
day when Parliament assembled there was ^IJ^SJlSlre. 
printed and sold in the streets a spurious 
King's Speech, purporting to be " His Majesty's most 
gracious Speech to both Houses of Parliament." There 
being some talk of proceeding against the author, the 
King satirically observed, " I hope the man's punish- 
ment will be of the mildest sort, for I have read both 
speeches, and, as far as I understand them, the 
spurious speech is better than the one I delivered." * 
However, Lord Sandwich brought the matter before 
the House of Peers as a breach of privilege; and 
liord Hardwicke, still taking the lead, having in 
a dictatorial way moved " that the delinquent parties 
should be imprisoned, and that the insolent document 
itself should be burnt in Palace Yard by the hands of 
the common hangman," Lord Mansfield agreed that 
such an insult to the Crown and the two Houses, if 
taken notice of, could not be passed over or dealt with 
more leniently than proposed by the noble and learned 
lord, who had so long presided over their deliberations : 
although he might perhaps have done better by moving 
the previous question or an adjoumment.f 

Soon after, Lord Mansfield co-operated with Lord 
Hardwicke on a more worthy occasion, in rejecting the 
bill sent up from the Commons to authorise the officers 
who had sat on Admiral Byng's court-martial to dis- 
close the deliberations which had taken place among 
them before they found him guiUy and sentenced him 
to be shot ; but he was in no respect answerable for the 
atrocity of carrying into execution a sentence which 
was illegal on the face of it, as it acquitted the accused 

* There had heen serioiu differences f 16 PurL Hist., 779; Walp. Mem. 
about the speech between the King and Geo. n., 109, 110; Waldcgraye's Mem. 
Pitt, who had written it. 89. 
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of cowardice and all bad motive, and was accompanied 
by an unanimous recommendation to mercy.* 

Before many months had elapsed, the Ministry was 

dissolved ; and, on the dismissal of Mr. Legge, 
Lord Lord Mansfield actually became Chancellor 

ci^^oT 0^ tliLe Exchequer. This was according to 
^^ ^^ the ancient usage by which, on a vacancy of 

this office, the seals of it are delivered to the 
Chief Justice of the King's Bench for the time being, 
who does formal acts till a successor is appointed. 
Such a provisional arrangement had not previously 
lasted more than a few days ; but Lord Mansfield con- 
tinued nominally finance minister for three months, 
and speculations began to be formed how, being a peer, 
he was to open the Budget. 

The whole of this interval was consumed by intrigues 
Intrigues ^^^ *^® formation of a new Ministry, in which 
for the he acted a very prominent part. To him it 

formation -• . « • i -i . « 

of a new was chiefly owing that the reins of govem- 
^^'*^* ment were finally intrusted to Pitt, his 
former rival; and that the war, which had hitherto 
been marked by defeat and disgrace, ended in conquest 
and glory. After long huckstering, the King had 
resolved that the terms on which alone Pitt would 
accept office should be rejected, and that Fox should be 
at the head of affairs as Chancellor of the Exchequer. 
Lord Mansfield was summoned to deliver up to hiTu 
the seals of the office, and we have this statement from 
Lord Waldegrave of what then occurred : — 

* 15 Pari. Hist. 803-^22. Horace Tol. ii. p. 174). But this is a palpable 

Walpole represents that, in opposing misrepresentation, proceeding tmai the 

the bill, he indecorously entered into the writer's spite against the Duke of Kew- 

merits of the case .trying to roose in- castle, to whose infinenoe he wishes to 

dignation against the prisoner, and con- impute the execution of Byng. Lord 

eluding with the observation,— '* that Mansfield, at this time, was neither in, 

there had been times when a sea-ofBoer nor connected with, the Government, 

had blown up bis ship rather than and could be under no bias against the 

be taken or retreat "—(Jfcw. Geo, lU side of mercy. 
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"On the morning of the 11th June, Lord Chief Justice Mans- 
field was ordered to be at Kensington. The reason assigned was 
that he should deliver back the Exchequer seals, which had been 
in his possession from the time of Legge's resignation ; but the 
real business was of a different nature. The King discoursed 
with him a considerable time in the most confidential manner, 
and the conversation ended by giving Lord Mansfield full powers 
to negotiate with Pitt and the D. of Newcastle, his Majesty only 
insisting that Lord Temple should have no employment which 
required frequent attendance in the closet, and that Fox should 
be appointed Paymaster, which last demand did not proceed 
from any present partiality, but was the fulfilling of a former 
engagement. Before the final resolution was taken, his Majesty 
thought proper to take my advice. I told him I was clear in 
my opinion that our administration would be routed at the 
opening of the session ; for that the D. of Newcastle had a 
considerable majority in the House of Commons, whilst the 
popular cry without doors was violent in favour of Mr. Pitt." 

Lord Mansfield, on his return, wrote the following 
account of his interview to Lord Hardwicke, with 
whom he was now co-operating very cordially : — 

" Saturday, 4 o'clock. 

" My Lord, — ^I am just come from Kensington, where I was 
by order to deliver the seal, & Mr. Fox was there to receive it. 
Upon my going into the closet, the King did me the honour to 
talk to me of the present melancholy situation, & bid me tell 
him what I thought. I did so very sincerely, & made a great 
impression. The result was, that I have brought the seal back, 
and am to speak to the D. of N. & y' L*p. By good luck I met 
the D. of N. at Hyde Park comer. I stopped L* Rockingham's 
resignation, which I never approved of ; he followed me home, & 
now tells me that he stopped the D. of Rutland. I am, at this 
moment, going to Guildhall, & give y* L'p this trouble to 
know w' I may wait upon your Lordship if I get back before h 
an hour after 10. 

" I beg your Lordship wou* not take the trouble to write, but 
to send me word how late I may venture to come if y* L*p is to 
be at home to-night. 

" I have the honour to be, 

" With the greatest respect, 
" Y' L'p's most obliged, hu. servant, 
"Mansfield." 
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In consequence, the negotiation was renewed ; and it 
chu- ^^^ ** ^*®* finally arranged that Fox, with 
barn's first the Faymastership, by which he might amass 
government, ^^^^j^^ would give no further trouble ; that 
all jobbing patronage should be given to Newcastle ; 
and that all real power should be intrusted to Pitt. 
A serious difficulty arose with respect to the office of 

Chancellor, and it was again earnestly pressed 
Held again ou Lord Mausficld, whose reluctance it was 
^SHmS? hoped might be overcome by confidence in 

the stability of the new Government. But 
he had been much gratified by the applause which he 
had received as a Common Law Judge, and he resolved 
not to yield to another a post for which he felt that 
he was so highly qualified. After a sordid chaffering 
with several eminent lawyers about peerages, pensions, 
and reversions, the great seal was given to Sir Eobert 
Henley as Lord Keeper, who waived all conditions as 
to peerages, pensions, or reversions, — ^the two dis- 
tinguished law dignitaries who superintended the 
negotiation being well pleased that their empire in 
the Upper House was not to be invaded by any new 
competitor. 

At last the new Administration was installed, and 

Lord Mansfield surrendered back to Mr. 

Legge the seals of Chancellor of the Ex- 
chequer. But, instead of returning, as he ought to 
have done, to the exclusive discharge of his judicial 
duties, he unhappily assumed the character of a 
political judge by becoming a member of the Cabinet. 

** Lord Mansfield," says Horace Walpole, " was called to the 

conciliaimlum, or essence of the council ; an honour 

member of ^^^ ^^^^ Uncommon and due to his high abilities, but 

the Cabinet. Set off with his being proposed by Lord Hardwicke 

himself, who wished, he said, to get repose for three 

months in the country : Lord Mansfield would supply his place. 
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It was about this time that this great Chief Justice set himself 
to take information against libels, and would sift, he said, what 
was the real liberty of the press. The occasions of the times 
had called him off from principles that favoured an arbitrary 
king — ^he still leaned towanis an arbitrary government.'' * 

All parties in the state being united, no opposition 
was made to an arrangement by which a Criminal 
Judge was to direct that prosecutions for treason and 
sedition, afterwards to come before him as a judge, 
should be instituted, and was to preside at trials where 
the question would be "whether a publication was 
libellous, or a just animadversion on the misdeeds of 
himself and his colleagues? The administration of 
justice under such circumstances might be pure, but 
could not be free from suspicion ; and the objection 
was obvious, that remarks upon the licentiousness of 
the press could not be made with proper freedom and 
effect by a judge who, although only performing his 
strict duty as an expounder of the law, might be de- 
nounced as a partisan trying to screen the imbecility 
or wickedness of the Government. It is a remarkable 
circumstance that the distinguished memoir-writer 
whom I have quoted, states, without any malice or 
satire, how Lord Mansfield henceforth began to yield 
to the arbitrary principles which he entertained, and 
meditated the measures against the press by which he 
afterwards incurred so much obloquy. Although this 
arrangement was cited as a precedent when Lord 
Chief Justice Ellenborough was introduced into the 
Cabinet by a Whig Government in the year 1806, 1 
must express a clear opinion that it was unconstitu- 
tional, and a strong hope that it will never be again 
attempted.! 

Li the division of the spoil upon this occasion tbe 

• Walp» Mem. Geo. II., vol. M. pp. 266. 266. 

t See Lives of the ChanceUora, vol. tL ch. dzxxv. 
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patronage of Scotland was assigned to Lord Mans- 
field.* 

Debating now went out of fashion, and for a 
Aj). 1767- whole session together there would not be a 
1760. single division in either House. It might 

have been thought that, to gain notoriety, or to please 
constituents, or to gratify malice, some adventurous 
members would occasionally have opposed the measures 
of Government however wise and successful, and 
brought forward motions however small the minority 
to divide in favour of them ; but all persons, in and 
out of parliament, seem to have been intoxicated by 
the successes of the war, — bells rang and bonfires 



* The following i» a letter from him, 
politely refusing the olBoe of Lord Pre- 
sident of the Coart of Session to Lord 
Prestongrange, who, when Lord Advo- 
cate, had retired as a Puisne Judge:— 
** London, 13th March, 1760. 
•*My dear Lord,— I had yesterday the 
&vonr of yoors, and am madi obliged to 
you for doing me the justioe to belieye 
tliat I am very sincerely your friend and 
sery*. I have seen no body of conse- 
quence as to the subject-matter of y 
letter since I rec4 it. Your pretensions 
are extremely well founded before you 
accepted a seat upon the bench; and 
since, I do assure you, report has been 
as favourable to yon here as you ooa'd 
desire. I think you can have no com- 
petitor except the Advocate ; and I rather 
beUeve that he will have it, if he insists. 
*' I am, with the greatest truth 
and r^iard, 
" Y' most aff : hu : serv*, 

"Maiispieu).*' 

Lord Mansfield, when at the bar, had 
written the same individual the following 
letter of congratulation on his becoming 
Lord Prestongrange : — 

' •• Lincoln's Inn. 8th An: 1764. 

*• My dear Lord,— I am ashamed I 
have not thanked you before for your 
veiy flattering and obliging letter. At 



it is agreeable to yon to socceed Lord 
Elcfaies, I wish you joy with all mj 
heart It is very happy for the people 
to have such offices so filled; tho* I can't 
help lamrating that we shall be deprived 
of the pleasure of y company here, and 
the great benefit of y assistance in the 
King's service. I b^ my compliments 
to Mrs. Grant; and hope you do me tlie 
Justioe to believe me, 

"My dear Lord, 
** Y' most afF: & ob : hu : serv*, 

"W.MUBRAT." 

Lord Prestongrange afkerwardB applied 
for the ofBce of Lord Justioe Clerk, and 
received the following rebuff showing 
the writer to be tired of his impor- 
tunity: — 

"Kenwood, 7th April, 1763. 

** My dear Lord,— I am sorry for the 
J. Clerk, tho' he has lived to so great an 
age. By y letter, which I have this 
moment recdved, I suppose he is no 
more. I certainly shall not be consulted 
upon the choice of his successor. Com- 
mon report has long said that it was 
fixed. If I had any power, I would not 
fedl to do Justice to your pretensions, 
be(»use I am, and have long been, with 
great truth, 

•• Y' most aif: hu : serv*, 

"Mansfield. 
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Hazed, and notliing was listened to except praises of 
the genius of Pitt in planning conquests and the heroic 
bravery of Wolfe in achieving them. In our parlia- 
mentary annals, from the accession of James I. to the 
present time, there is nothing to be found approaching 
the unanimity and tranquillity which marked the last 
years of the reign of George II. 

In this interval Lord Mansfield, although always 
ready as a champion of the Ministers, had 
no occasion to defend them — and he spoke out the 
once, and once only, on a subject unconnected c^w 
with party. A very useful bill had come up Jjjendment 
from the Commons, introduced by Mr. Pratt 
(afterwards Lord Camden), to improve the Habeas CorpM 
Act, by extending it to cases where parties were deprived 
of their liberty without any criminal charge being al- 
leged against them. Blackstone's Commentaries, lately 
published, had taught the doctrine that the penal code 
of England, as it then existed, although we consider it 
to have been very defective as well as very bloody, was 
an absolute piece of perfection, and for more than half 
a century afterwards any one who proposed to amend 
it was denounced as disaffected or visionary. I am 
concerned to say that Lord Mansfield, from whom 
better things might have been expected, stirred up a 
furious opposition to this bill, and threw it out.* 
According to a report of his speech by Dr. Birch, he 
said "that people supported it from the groundless 
imagination that liberty was concerned in it, whereas 
it had as little to do with liberty as the Navigation 
Laws or the. act for encouraging the cultivation of 
madder; that ignorance on subjects of this nature 
was extremely pardonable, since the knowledge of par- 
ticular laws required a particular study of them ; that 
the greatest genius, without such study, could no more 

* June 4, 1758. 
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beoome master of them than of Japanese literature 
without xmderstanding the language of the country ; 
and that the writ of hxheas corpus at common \&w was 
a sufficient remedy against all those abuses which this 
bill was supposed to rectify."* However, in a more 
enlightened age the bill was again introduced and 
received unanimous support in both Houses of Farlia- 
ment.f 

Lord Mansfield was now called upon for the first 
time to preside at a state trial; and as the 
TriiiofDr. <»8e was dear, and popular feeling ran with 
SSTto^^Jm. *^® prosecution, he passed through it without 
censure, although in reality he was both 
prosecutor and judge. Dr. Hensey, a physician, had, 
since the commencement of the war, been in the pay 
of the French as a spy, receiving from them an al- 
lowance of lOOZ. a year. Our Government intercepted 
his letters, arrested him, seized his papers, and indicted 
him for high treason. His trial came on at the bar of 
the King's Bench before Lord Mansfield and the other 
judges of that court. 

The evidence was entirely documentary, consisting 
of letters written to the prisoner from agents of the 
French €k>vemment, which were found in his bureau, 
— and letters written by him to these agents, which 
were intercepted in the General Post Office in London, 
— showing that he was in the habit of giving infor- 
mation to the enemy of the sailing of our fleets, and 
that in telling them of our projected expedition against 

* IB Pari. Hist. 900. Horace Walpole to the luminous parts of the oration, 

saya,— *' He spoke for two hours and a Perhaps it was the only speech which 

half. His voice and manner, composed in my time, had real effect,— that is, con- 

of harmonioos solemnity, were the least Tinoed many persons; nor did I ever 

graces of his speech. I am not averse to know how true a votary I was to Ubert/ 

own, that I never heard so much argu- till I found I was not one of the numhtt 

ment, so much sense, so much oratory, staggered by that Bpeech."—JreM. Qto, 

united. HU deviation into the abstruse IT., U. 301. 
minutlie of the law served but as a foil f 56 Geo. IIL c 100. 
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Bochfort he advised them to prevent it by invading 
England. His counsel strongly objected that the 
papers found in his bureau, not being written by him, 
and possibly being disapproved of by him, were 
10 evidence against him; and that the letters in 
evidence which he had written did not amount to an 
overt act of treason any more than if they had re- 
mained in his bureau, as they were still in London 
when they came into the possession of the English 
Government : 

"But Lord Mansfield said, that the papers fbund in the 
prisoner's bureau were clearly admissible evidence ; it would be 
for the jury to say what weight was to be attached to them, and 
to consider how far the prisoner had repudiated them or acted 
upon them. The sending off by the post a letter communicating 
intelligence to the enemy in time oi war, he held to be a clear 
overt act of high treason, although it never reached its destina- 
tion, the crime charged in the indictment being the compassing 
of the King's death, which, according to all the authorities, was 
proved by writing and sending off a letter conveying intelligence 
to the King's enemies, whether or not it reached its destination." 

The other judges concurring, the prisoner was found 
guilty, and the Chief Justice pronounced sentence of 
death upon him, — but he was afterwards pardoned, 
and there was reason to think that, as usual, he had 
acted as a spy on both sides.* 

During the remainder of the reign of Gteorge 11., 
Lord Mansfield did not appear before the jj^^^ftj^ 
public except in the ordinary discharge of his "ign of 
official duties. The House of Lords only met ^^^ 
to adjourn — and when the King's grandson, the Prince 
of Wales, on coming of age, took his seat, and wished to 
try his powers of oratory in that assembly, it was found 
impossible to get up a debate for his maiden speech. 
Cabinets, when held. Lord Mansfield regularly attended, 

* 19 Si. Tr. 1342-1382; Harris's life of Lord Hardwicke, iU. 170; Wslp. Mem. 
Geo. Hn ii. 309. 
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bnt they were very rare, and being chiefly for the con- 
sideration of domcBtio affairs, then of small importance, 
they attracted little notice.* Mr. Secretary Pitt, the 
Priime Minister, discussed in his own bosom all measures 
respecting foreign policy and the conduct of the war, and 
communicated his resolutions only to the functionaries 
who were to carry them into execution, f Till the 
commencement of the new reign. Lord Mansfield's seat 
in the Cabinet was a mere honorary distinction. But 
from that era he acquired great political consequence, 
and for fifteen years to come there was probably no 
individual who more influenced the counsels of the 
nation both at home and abroad. 

* It is not very generally known, that f Not always even to them, for he 

both Lord Hardwi<^e and Lord Mans- wonld make the Lords of the Admiralty 

field were cabinet ministers daring Lord sign papers which th^ were not allowed 

Cauitham's first administration. to read. 
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OHAPTEB XXXVI. 

CONTINUATION OF THE LIFE OF LORD MANSFIELD TILL THE 
DISAPPEARANCE OF JUNIUS. 

Hitherto Lord Mansfield had always called himself a 
Whig, although entertaining and not dis- 
guising what are considered Tory principles ; n&a. * 
but now that on the accession of George III. Q^f^iJj®' 
there was to be a new distribution of parties, 
and that the Tory flag was openly hoisted by royalty, he 
rallied under it. 

According to the construction put upon the Act of 
Settlement, which enacted that judges should j^^^ 
hold their offices during good behaviour instead Mansfield 
of during pleasure, he might have been removed chieP 
on the demise of the Crown ; but he was joy- "^^' 
fully reinstated, and he soon became a special favourite 
of the new Sovereign. His party had been always 
opposed to Leicester House, and he had been looked 
upon with dislike by all its adherents, but no sooner 
did Lord Bute come forward with pretensions to be 
Prime Minister than there was a secret sympathy bcr 
tween them. They were coxmtrymen, they equally 
cherished the doctrine of the divine right of kings, and 
they both hated Pitt. While Bute impatiently coveted 
the possession of Pitt's power, Murray enviously beheld 
the dazzling ascendancy attained by the man whom 
he had often beaten since their poetical struggle at 
Oxford. 

Without any quarrel with the falling minister, or 
formal treaty with his successor, the sagacious Chief 
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Justice showed a growing ooldness towards the one, 
Liaison ^^^ Cordiality towards the other, — not con- 
litwwn cealing his satisfieiction when Lord Bute was 
field and made a Secretary of State in the room of 
Lord Bute, j^j,^ Holdemcsse and was introduced into 
the Cabinet. At last the crisis arrived, and it was 
necessary to take a decided part either with the 
one or the other. Pitt was now obliged to bring 
forward great measures in a very different fashion 
from that adopted by him at the end of the last 
reign. Having certain intelligence of the family 
alliance between the several branches of the House 
of Bourbon, he had formed a magnificent scheme 
of at once declaring war against Spain, sweeping the 
ocean of her ships, and conquering the richest of her 
colonies. There seems every reason to believe that if 
promptly executed it would certainly have succeeded — 
but he was obliged to submit it to a Cabinet Mansfield 

took part with Bute, and the Great Com- 
nSl*/®* moner, being outvoted, declared that "he 
Besignation would not remain in a situation which made 
gi^rd iiiin responsible for measures he was no longer 

allowed to guide." From that hour Lord 
Bute was considered Prime Minister, although it was 
some time before he could be placed at the head of the 
Treasury, from the adhesiveness of the Duke of New- 
castle, who was willing to submit to any degradation 
rather than be driven to resign. 

The new chief acted most cordially with Lord 
Mansfield, who had so essentially helped his elevation ; 
and their proceedings were very prudent. Furious 
popular discontent was apprehended from the dismissal 
of the Great Coicmoner, and even insurrections w&ce 
talked of in the city of London and other great towns. 

" Hi moius animonun, atque hne oertamlna tanta, 
PtUverii exigoi Jactn ooinpra»a qnlescimt.'' 
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They adrieed the King to ol^ him a pexurfon and a 
peerage for hid wife. The oASm: was accepted, and th« 
same Gletzette announced his feeignadon and the 
honours and reward* heaped upon him. For a space 
he not only ceased to be formidable, but was deaounoed 
by his f<M:mer admirers as etordid and corrupt.* " Oh 
that foolishest of m^T' <a:ied Gray. "What I" ex- 
claimed Horace Walpole, " to Hast one^ <^raoter for 
the sake of a paltry annuity and a long-iiecked peeress ! " 
The tide ran so strong agains^t the once Great Com- 
moner, that he was obliged to pabHsh a lettet 
addressed to his friend Alderman Bec^ord, in whidh 
be complains of being ** grossly misrepresented" and 
" infamously traduced.*' 

While counselled by Mansfi^d, Lord Bute likewiie 
behaved very prudently in opening the 
negotiation for peace, iand !n framing the advicegiven 
preliminaries, which, though scouted by the nji^id 
Bx-Premier, who wae for still further hum- ^J^^ 
bling the House of Bourbon, w»ere generally 
considered honourable and advant«lgeous, and were 
approved of by a vast majority in both Houses of Par- 
liament. 

At this time it was believed by many, that Lord 
Mansfield, feeling the incompatibility of 
political power with his present office, desired that LotA 
to hold the great seal; hoping thus to be withSfobe 
actual prime minister, '♦diile his counti;yman 2^****J^' 
was at the head of the Treasury. I'he 
apprehension of such an arrangement caused deep 
uneasiness in the Hardwicke family, where a strong 
desire existed that Chatles Yorke should be placed in 

* "These," said Baifce^ **were tiie answered their end perfeetly: tlds 

barriers that were ojqpoBed against that torrent for stnnettme was beaitenback, — 

torrent of popular rage which it was almostdivertedintoanopixMiteoodrse." 

apprehended wonld proceed from this —Anmidl Etgister, 11%ly p. 45. 
resignation. And the truth is, they 

VOL. m. z 
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tho " marble chair," to which his father had added such 
lustre. In a long letter written by him to the ex- 
Chancellor, giving an account of an interview on the 
subject* with Lord Lyttleton, — after pointing out the 
objections to a Scotchman being prime minister, and 
the proposal that he himself should have the great seal, 
he thus shows his jealousy and dislike of the Chief 
Justice of the King's Bench : — 

" I added, with respect to the thing itself, that if I could sup- 

r9 the King would ever do me the honour hinted, I should not 
afraid to accept it, tho' I should think it too early, and in 
many respects not eligible at this time. I enquired how L* 
Mansfield stood, & whether he might not be thought of. He 
answered, that L^ M. would feel nothing personally as to me, 
because he would see that it was impossible for him to 
have the great seal, rehtM sic stantibus. His Lordship an- 
swered to a different point from what I meant. I meant to 
draw from him what he did not mention of the King's dis- 
pleasure. For as to Lord M.'s feelings, they would be strong, 
but of no real consequence. His manner has been offensive & 
unpopular in Westm' Hall ; &, as S' Fr. Bacon says, perltapa 1 
may improve whilst others are at a standJ* 

Few, however, will believe that the wary Mansfield 
ever had such a fit of wild ambition, or could have 
been for a moment blind to the insuperable difficulties 
which his supposed scheme would have had to en- 
counter. 

For some reason that has never been explained, and 

* This interview took place in con- in his opinion. Lord Lyttleton asked 

seqaeDoe of a letter from Lord Hard- his Lordship how Lord Mansfield stood 

wicke to Charles Yorke, containing the in that respect ? towhidiLordEgremont 

following information: — ** Lord Lyttle- had answered, that the King was ofifended 

toa told me that, before he went last to with him for so frequently declining to 

Hagley, his friend Lord Egremont bad give his opinion in council, particularly 

said much to him on your sul^ect; that at the last meeting at Lord President's, 

Lord Chancellor (Nortbington) had com- at which the Duke of Devonshbre, Duke 

plained to him of his health, and that of Newcastle, and I w«re present. I 

he could not go on in his office ; that he understood that tbis was thrown out as 

wished the King and his servants would a lure to me, being of so great conse- 

be thinking of a proper successor, &c.; quence to my family." — Harrii*i L\ft 

that, on this occasion, his Majesty had if Lord Eardwicke, iii. 302. 
mentiimed you, and that you stood high 
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whicli it would be vain now to conjecture, there was, 
soon after, a great coldness between the two jj^ ^^,^ 
Scotchmen, who, by a singular concatenation ^^^Smf 
of improbable circumstances, had actually Mansfiew, 
guided the destinies of England : and although quent im- 
the Chief Justice still continued a member of p™**®^*** 
the Cabinet, *the Prime Minister listened very little to 
his advice. Whether on this account I have no means 
of knowing, but certainly henceforth^ he who had 
appeared a prudent statesman, likely long to enjoy 
power, was regarded as a minion of fortune, doomed to 
a speedy fall. He was at no pains decently to veil 
the unbounded power to which he had at once been 
raised by court favour, without ever before having been 
in office or made a speech in parliament; he insisted on 
all preferment passing through his own hands; and 
although aware of the jealousy excited by allusions to 
the place of his birth, he wantonly inflamed it by re- 
moving many deserving subordinates in the public 
offices from situations usually held for life, and con- 
ferring them on his needy countrymen. Instead of al- 
lowing the public to see the falsity, and to be disgusted 
with the ribaldry, of Wilkes's paper, the North 
BRTfON, set up against him, he seems to have resolved 
to verify its assertions while he wished to inflict upon 
the author the heaviest penalties of the law. Finally, 
he threw the whole of England into a flame by rashly 
bringing forward the cider tax, and obstinately per- 
sisting in it. Still he was in the possession of royal 
favour and parliamentary majorities, although his 
colleagues ventured to remonstrate with him in private, 
and Lord Mansfield even publicly threw out some hints 
intimating that there was not an entire coincidence of 
opinion between them. It was generally thought that 
he would long enjoy power. 

But all of a sudden he voluntarily resigned. In a 

z 2 
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letter which he wl*ote at the time, he mainly imptitiBd 
April 1763. ^^^ ^^^ *^ *^® Balne man who had contributed 
LotdBirte to hifl elevation. "Single," he said, "in a 
"'^'* cabinet of my own forming, no aid in the 
Hou&e of Lords to iuppott me except two peers (Lords 
Denbigh and Pomfret), both the Secretaries of State 
silent, and the Lord Chief Jtifetioe^ tc/hom I myself hhmghl 
into office^,* voting for me, yet speaking against me, th^ 
ground I tread Upon is So hollow, that I am afraid ixot 
only of falling myself, but of involving my royal master 
in my ruin. It is time for me to retire." f 

Lord Mansfield continued a member of the Cabinet 
Lt^tdMans- ^^^^ Geotge Qrenville was placed at the 
field con- bead of the Treasury, but it seems hardly 
Baember of Credible that he fihotild have been present at 
e Cabinet. . ^^ deliberations when the proceedings were 
ordered to be taken against the printers and piiibltsh^rs 
of the North Briton^ No. 45: — 1. Those proceedii^ 
were so likely to come before him judicially, that he 
must have been Tstruck with the impropriety of taking 
part in originating them. 2. The proceedings were so 
illegal and indiscreet, that if present, he must have pro- 
tested against them. 

The parties aggrieved avoided the Court of King^ 
Bench, and sought redress in the Court of Common 
Pleas from Lord Chief Justice Pratt, who was upon the 
eve of acquiring the greatest degree of popularity eveir 
^ 6 1763 ®^J^y®^ ^y *^ English judge. He liberated 
Wilkes from the Tower, on the gi^und of 
parliamentary privilege ; and, declaring general war- 
rants to be illegal, he obtained from juries very heavy 
damages for those who had been arreidted, and whose 

* I do not perfectly understand the 1765, by the Rockingham administra- 

mean{ngofth]s;biitheina8tberc$feitIng tlon; iso that he conld neidier Wv« 

to Lord Mansfield. Pratt was made Chief voted nor spoken while Lord Bale wib 

Justice soon after the accession of George minister. 

III., but waa not Created a pe^ till July f Adolphus, i. 117. 
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papers liad been seized on the suspicion that they 
were concerned in printing or publishing the number 
of the No^TH Bkjton which had hep^ eiu^gl^d oi^t for 
l^roseoution.* 

The legality of general warrants, however, was 
brought before Lord Mansfield by the law general 
pfficers of the Crown, whp, ii^ a ca^e of X^acA ^»"*»*«- 
V. Mmejfy tendered a bill of f^i^cQptions to Lord Camden's 
direction to the jury, that the general warrant against 
the printers and publishers of the North Britqn afforded 
no justification for the defendant, a ki^ig's n^ei^nger, 
in arresting the plaintiff under it.f 

The question having been very elaborately argued by 
the Attorney General De Grey on the one 
side, and Dunning (who now fijrst distin- ^^^-^^^^ 
guished himself) on the other, Lord Mansfield, although 
there was to be a second argument, stated the impression 
then up<m his mind in favour of the doctrine laid down 
by Chief Justipe Pratt : — 

" W^ ^re to consider,'' s^id h^, " tjie validity of a warrant in 
which no person is named or 4?scribed. The common law, in 
many c^es, gives authority to arrest without warrant, more 
especially when taken in the very act ; and there are many cases 
in which particular statutes have given authority to appirehend 
under general warrants — as warranty to take up * loose, idle, and 
disorderly persons.' Bat here it is not contended that there 
could be an arrest at common law without warrant, or that any 
statute gives a warrant in this general form. Therefore we 
must «ee whether, by the common law, such a warrant is valid? 
At present it seem9 to me unfit that the information as to a 
particular individual having committed the offence specified in 
the warrant should be received by the officer, and that.iie, in his 

* 2 'WUsoiii, 191-160 ; 19 St Tr.. 98^ Lord Chief Justice of the Common Pieas 

1002; 2 Wilflon, 206-244. immediately retired, without fitting 

f Sir James Burrow, with very amns- down; and the Lord Cbief Jnstice of 

ipg qainntene^ describes the ceremony this Court attended him tiU he was got 

of Lord Chief Justice Pratt coming in past the Poisne Judge, but not quite to 

peraon into the Court of King's Bench, the door of the Court/'— (8 Burr. 1694). 

and acknowledging his seal to the biU Nowhere is etiquette so strictly attended 

of exceptions; thus conchkUng:— *< The to m in Westminiter HalL 
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discretion, should determine whether it is sufficient. The 
magistrate ought to decide and give certain directions to the 
officer ; the one acting judicially, the other ministerially. So it 
stands on reason and convenience. Then as to authorities. Hale 
and all others hold such an uncertain warrant void, and there is 
no case or book to the contrary. It is said * the usage sanctions 
general warrants,' and many such have been issued since the 
Revolution down to this time. But a usage to grow into law 
must be a general usage, communiter tmtata et apprchata ; and 
which, after a long continuance, it would be mischievous to 
overturn. This is only the usage of a particular office — the 
Secretary of State's — and contrary to the usage of all other 
justices and conservators of the peace. However, let it stand 
over for a further argument." 

Wlien the case again came on, Charles Yorke, who 
in the mean time had been promoted to be Attorney 
General, wishing to avoid a judgment against the 
Crown on the merits, admitted that a formal objection 
which had been made to the defence must prevail, and 
nothing more was said about general warrants ; but 
ever since they have been considered illegal, and credit 
is due to Lord Mansfield for supporting principle against 
precedent in this case, considering that the warrant in 
question had been issued by his own colleague.* 

He had a still nobler opportunity of raising his fame 
wflkes's ^^ reversing the outlawry of Wilkes. This 
outlawry. profligate demagogue, after being liberated 
from the Tower, seeing no immediate means of exciting 
public sympathy, withdrew to Paris, and domiciled 
himself there. In the mean time, two criminal infor- 
mations were filed against him by the law officers of 
the Crown ; one for writing and publishing the famous 
No. 45 of the North Brifon, and the other for writing 
and publishing an obscene and impious poem 

Jan. 1764. ^^^ ^^ EsSAY ON WOMAN. EvOU bcforC trial 

he was expelled the House of Commons for these alleged 
February, offcnces, and he was afterwards found guilty 

* 19 St. Tr. 1001-1028; 3 Burr. 169^1742. 
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on both informations in his absence. Process of out- 
lawry then issued against him, and, as he did not appear 
to receive sentence, he was actually outlawed. 

But on the dissolution of Parliament in the spring of 
the year 1768, the nation being frenzied by faction, he 
thought he might turn the extreme unpopularity of the 
Government to his own advantage, and, coming over 
from France while still an outlaw, he presented him- 
self as a candidate to represent the city of London in 
the House of Commons. Although defeated there, he 
was returned by an immense majority for the county 
of Middlesex. Still it was necessary, before he could 
take his seat, that the outlawry should be reversed, 
and for this purpose he appeared in person in the 
Court of King's Bench. After several irregular 
proceedings, which he attempted with a view of en- 
trapping or over awing the judges, they committed 
him to prison till the validity of his outlawry could be 
decided in due form of law, and they very properly 
refused several applications which were made to bail 
him. The mob were highly exasperated by the cap- 
tivity of their idol ; attempts were made to rescue him ; 
there were dangerous riots in the metropolis ; some 
lives were lost ; and dreadful denunciations and threat- 
enings were poured forth against Lord Mansfield. 

The hearing of Wilkes's case occupied several days ; 
Westminster Hall, Palace Yard, and the surrounding 
streets being filled by an innumerable mul- j^^^^ ^^^^ 
titude of Wilkites, ready to celebrate his 
triumph or to revenge his defeat.* At last judgment 
was to be pronounced. 

Lord Mansfield began, and in a very luminous 
manner went over the various grounds on which it had 
been argued by the defendant's counsel that the out- 

* No one in secret condemned their and he used afterwards to say that "he 
proceedings more than Wilkes himself; never was mach of a Wilkite." 
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lawry should be reversed, — ^all turning on mere 
teobnioal learning, — and he showed satisfbotorilj that 
none of them were well founded. It was thought that 
he had nothing more to obeerye, except that the 
outlawry must be affirmed, when he thus proceeded in 
a strain of calm and dignified eloquence for ever to he 
had in admiration ^-*- 

'^ Theae are the errors which have be^ objected ; aod, ^r the 
LMd ifMft. ^^®^^^^ ^ ^^® givep, I canuot allow any of them. 
flStfs^adfr^ I* ^^ 0^^ ^^ty, as well as our inclination, sedulously 
vent re- to consider whether upon any other ^ound, or in any 
wSiwry*^ Other light, we could find an informality which we 
might silow with Batia£»ction to our own n^iqds, ami 
avow to the world. 

** But here let me pause !-^It is fit to take some notice of the 
various terrors being held out; the numerous crowds which 
have attended and now attend in and about the hall^ out of all 
reach of hearing what passes in court ; and the tumults which, 
in other places, have shamefully insulted all order and govern- 
ment Audacious addresses in print dictate to us, from those 
they call the people, the judgment to be given now, and after- 
wards upon ine c(Hiviction« Reas<»)8 of policy are urged, from 
danger to the kingdom by commotions ana general con&sion. 

" Give me leave to take the opportunity of this great and 
respectable audience, to let the whole world know that all such 
attempts are vain. Unless we have been able to find an error 
which will bear us out to reverse the outlawry, it must be a£&rmed. 
The constitution does not allow reasons of state to influence oxix 
judgments. God forbid it should ! We must not regard political, 
consequences, how formidable soever they might be; if rebellion 
was the certain consequence, we are bound to say * Fiat justitia, 
ruat coelum.' The constitution trusts the King with xeaooma 
of state and policy ; he may stop prosecutions ; he may pardon 
offences ; it is his to judge whether the law or the criminal 
should yield. We have no election. None of us ^couraged or 
approved the commission of either of the crimes of which the 
defendant is convicted : none of us had any hand in his being 
prosecuted. As to myself, I took no part (in another place) in 
the addresses for that prosecution. We did not advise or assist 
the defendant to fly fh)m justice ; it was hi^ own act, and he 
must take the consequences. None of us have been consulted, 
or had anything to do with the present prosecution. It is not 
in our power to stop it ; it was not in our power to bring it on. 
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We cannot pardon. Vfe are to say what we t^e the law to be ; 
if we do not speak our real opinions, we prevaricate with. God 
ai^d our own consciences. 

** I pass oyer many anonymous letters I have received. Those 
in print are public ; and some of them have been brought judi- 
cially before the Court. Whoever the writers are, they take the 
wrong way. I will do my duty una wed. What am I to fear^ 
That mendax infamia from the press, which daily coins false 
facts and false motives ? The lies of calumny carry no terror to 
me. I trust that n^y temper of mind, and the colour and conduct 
of my life, have given me a suit of armour against these arrows. 
If, during this Kmg's reign, I l^avei ever supported his government, 
^nd assisted his meaaures, I h^ve done it without any other 
reward than the consciousness of doing what I thpught right. 
If I have ever opposed, I have done it upon the points them- 
selves ; without mixing in party or faction, and without any 
collateral views. I honour the King and respect tbe people ; 
but many things acquired by the favour of either, (ire, in my 
account, objects not worth ambition. I wish popularity; but 
it is that popularity which follows, not that which is run after ; 
it is thi^t popularity which, sooner Gt later, never fails to do justice 
to the pursuit of noble end^ by noble means. I wiU not do that 
which my conscience tells me is wrwig upo^i this occasion, to 
gain the huzzas of thousands, or the daily praise of all the papers 
which come from tl^e press : I will not avoid doing what I think is 
right, though it should draw on me the whole artillery of libels ; 
all that falsehood and malice can invent, or tl^e credulity of a 
deluded populace can swallow. I can say, with a great magistrate 
upon an occasion and under circumstances not unlike, ' Ego hoc 
animo semper fai, ut invidiam virtute partam, gloriam, non 
invidiam putarem.' 

" ITie threats go further than abuse : personal violence is de- 
nounced. I do not believe it ; it is not the genius of the worst 
of men of this country, in the worst of times. But I have set 
my mind at rest. The last end that can happen to any man 
pever comes too soon, if he falls in 8upp(»i; of the law and 
liberty of his country (for liberty is synonymous to law and 
government). Such a shock, too, might be |H:oductive of public 
good ; it might awake the better part of the kingdom out of that 
lethargy which scenes to have benumbed theift ; and bnug the 
mad part back to their senses, as men intoxicated are sometimes 
stimned into sobriety. 

** Once for all, let it be understood that no endeavours of this 
kind will influence any man v^ho at present sits here. If they 
had any effect, it would be contrary to their intent ; lieaning 
against their impression, might give a bias the other way. But 
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I hope, and I know, that I have fortitude enough to resist even 
that weakness. No libels, no threats, nothing that has happened, 
nothing that can happen, will weigh a feather against allowing 
the defendant, upon this and every other question, not only the 
whole advantage he is entitled to from substantial law and 
justice, but every benefit from the most critical nicety of form, 
which any other defendant could claim under the like objection.. 
The only effect I feel from such outrages is an anxiety to be 
able to explain the grounds upon which we proceed ; so as to 
satisfy all mankind that a flaw of form given way to in this case, 
could not have been got over in any other." * 

He then pointed out the fisital objection to the pro- 

Aj> 1110 ceedings which had escaped the counsel for 

the defendant, and judgment was given that 

the outlawry should be reversed. This was heard with 

reverential silence. 

Wilkes had still to be sentenced upon the two con- 
victions, and on a subsequent day he was fined lOOOZ. 
and ordered to be imprisoned a year and ten months. 
He brought a writ of error in the House of Lords, 
contending that the informations had not been duly 
filed, and that Lord Mansfield had improperly allowed 
them to be amended ; but the judgment of the Court of 
King's Bench was affirmed; and, however much lie 
might be aggrieved by the resolutions of the House of 
Commons unconstitutionally disqualifying him from 
being a representative of the people, he was bound to 
admit that justice was ever purely and impartially and 
mildly administered to bim in the courts of law.f 

Although Lord Mansfield had ceased to be a member 
of the Cabinet, he by no means withdrew from 

* Lord Brongham sayB,— " It would lawless threats, bat so assomed and so 

be difQcult to overrate the merit of the tempered with the dignity which was 

celebrated address to the public, then in natural to the man, and which here, as 

a state of excitement almost unparal- on all other occasions, he sustained 

leled, with which he closed his Judgment throughout, all render this one of the 

upon the application to reverse Wilkes's most striking productions on record." — 

outlawry. Great elegance of composition. Statesmen, i. 121. 

force of diction. Just and strong but f 4 Burr. 2527-2578; 19 St. Tr. 107&- 

natural expression of personal feelings, 1138. 
A commanding attitude of defiance to 
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politics. Yet lie never allied himself with any oppo- 
sition party. Avowing himself to be a friend 
to prerogative, he attacked all measures that fSd mSS^ 
had an over-liberal aspect, from whatever SjJ^g^® 
quarter they came ; and while his principles 
were called arbitrary, it was allowed that he maintained 
them with independence. 

When the disputes began with America, he boldly 
contended both for the justice and the ex- jy^g^^^ 
pediency of the tax imposed by the mother with 
country on the colonies towards the expense a.d. i765- 
of defending them. This opinion is now con- 
sidered erroneous, but all must agree with him in 
condemning the vacillating policy then pursued, by 
which resistance was encouraged, repose and mutual 
confidence became impossible, insult was offered when 
injury was redressed, and placable petitioners were 
turned into inveterate rebels. 

The original Stamp Act, which was destined to pro- 
duce such mighty effects, when introduced by George 
Grenville passed both Houses almost without an 
observation, and was unknown to the English public 
till they heard of the determination to disobey it. 
The first grand debate on the subject seems to have 
been when the Rockingham administration proposed 
resolutions for repealing it and for asserting the 
right to impose it. Lord Camden made his maiden 
speech in the House of Lords, supporting the first, but 
strongly condemning the last not only as imprudent 
but false; — allowing the supremacy of the British 
legislature over the colonies for all purposes except 
taxation, but insisting that taxation and representation 
must go together, and that, the colonies being unre- 
presented in our House of Commons, any attempt to 
impose a tax upon them was illegal. Lord Mansfield 
revised and published his powerful speech in answer. 
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TbnA he propoiuided Idn doctrine of virtual represeiatta- 
tion, which waa aftowaords 9€i ^auch relied Tipoa : — 

** There can be no doubt but that the inhabitants of the 
colonies are represented in parliament, as the greatest part of 
the people of England are represented ; anKxog nine millions of 
whom, there are eight who have no votes in electing members 
of parliament. Every objection, therefore, to the dependency 
of the colonies upon parliament, which arises to it upon the 
ground of representation, goes to the whole jwresent constitution 
of Great Britain ; and I suppose it is not meant to new-model 
that too. People may form their own speculative ideas of per- 
fection, and indulge their own fancies or those of other men. 
Every man in this country has his particular notions of liberty ; 
but perfection never did, and never can, exist in any human 
institution. For what purpose, then, are argument^ drawn from 
a distinction in which there is no real difference, of a virtual and 
actual representation? A member of parliament, chosen for any 
borough, rejH-esents not only the constituents and inhabitants of 
that particular place, but he repi^esents the inhabitants of ev^ry 
other borough in Great Britaij^ He represents the city of 
London, and all the other commons of this land, and the 
inhabitants of all the colonies and dominions of Great Britain ; 
an^ is in duty and consdence bound to take care of their 
interests." 

Having treated the Bubject at very great length, in 
the vain hope of convincing all his hearers, and extin- 
guishing that sympathy in England fo^ the Americans 
which was the true cause of their resistance, he con- 
cluded with this impressive warding : — 

•* You may abdicate your right over the colonies. Take care, 
my Lords, how you do so, fqr such s^ji act ^ill be irrevocable, 
proceed then, my Lords, with spirit and firmness ; and, when 
you shall have established your authority, it will then be a time 
to show your lenity. The Americans, as I said before, are a 
very good people, and I wish them exceeding well ; but they 
are heated and inflamed. The noble and learned Jjoid. who pre- 
ceded me concluded with a prayer ; I cannot conclude better 
than by saying to it Amen ! and in the words of Maurice, 
Prince of Orange, concerning the Hollanders, * God bless this in- 
dustrious, frugal, and well-meaning, but easily-deluded people!"** 

* HollkU^, 242 16 Pari. Hi«L 1Y2. 
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Loi^ Maiii^iBld, withotit entering into systetnatio 
opjiositioti, had been much alieJiated jRpom the Court 
both during Lord Eockittgham's first iadminisBtration, 
and that strahge piebald affair called '' Lord Chatham's 
second administration," when ihe trtippbsed prime 
minister, holding the priVy feeal, wad geneWi-lly secluded 
fi:om all society j and knew nothing of pnblic measures 
except from the newspapers. The ChM Justice's only 
oongdderable public (exhibition during this period was 
his attack upon the unconstitutional doctrine 
of Lord Chatham and Lord Oamden, that, in a 
case of great public eniergemcy, the Crown couH by 
law dispense with ah act of parliament. The question 
arising from the embargo upon the exportation of com, 
in consequence of apprehended ftimine, he proved 
triumphantly that, although the measure waiB expedient 
and proper, it was a Violation of law, and required to 
be sanctioned by a bill X)f indemnity.* Thus the 
supposed favourer -of prerogative gained a decided victory 
over those who prided themselves in being considei^d 
the advocates of popular ri^ts. 

When Lord Chatham at last i^ign^ed, Lord Mansfield 
was called in to advise iiie Duke of Grafton, 

, . ^1 J Oct. 1768. 

who was carrying on the government on 
Tory principles, persisting in the taxa^on of America 
by the British Palrliament, and in disqualifying Wilkes 
by a vote of the House of Commons, 

The two Houses being assembled in January 1770, 
Lord Chatham, restored to the vigorouB exer- 
cise of his faculties, opened a furious opposi- 
tion to the Government ; and Lord Camden, «till 
holding the great seal, cordially ooalesced with him. 
By Lord Mansfi^d's advice, a resolution wais formed to 

** 16 PturL Hist. 250. This doctrine, sabgeqneiit occasions, is now nniyersaUy 
acted upon in 1827, daring tlie admiiiis- taken for constitutional law. 
tration at Mr. Canning; and «n^Be^reral 
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dismiss Lord Camden from his offioe. Bat a tremendous 
difficulty arose in finding a sucoessor to him. The 
King and the Duke of Grafton repeatedly urged Lord 
Mansfield himself to become Chancellor ; but, whatever 

his inclination may have been when Lord 
flew i«aSr Bute was minister, in the present rickety state 
2^JJ^^ of affairs he peremptorily refused the offer, 

and, on the contrary, suggested that the great 
seal should be given to Charles Yorke, who had been 
afraid that he would snatch it from him. By Lord 
Mansfield*s advice it was that the Eling sent for Charles 
Yorke, and entered into that unfortunate negotiation 
with him which terminated so fatally, — occasioning 
the comparison between this unhappy man, destroyed 
by gaining his wish, and Semele perishing by the 
lightning she had longed for.* The Chief Justice was 
again implored to condescend to become Chancellor, but 
he insisted upon the seal being put into commission ; 
and he named three commissioners, over whom he was 
supposed to exercise unbounded influence, and whose 
decrees he was afterwards said to dictate.f 

For some months he presided on the woolsack as 
Speaker of the House of Lords, and, in point of fact, 
exercised almost all the functions belonging to the office 
of Lord Chancellor. He maintained his ascendancy 

even when, on the retreat of the Duke of 

Grafton, Lord North was, with his concur- 
rence, placed at the head of the Treasury; although 
this minister, as he established himself in the favour of 
the Sovereign and in the confidence of Parliament, 
gradually escaped from the thraldom under which he 
had commenced his ministerial career. 

During the whole of the stormy session of 1770, the 

* TToraoe Walpole's Letter, to Sir H. Lord Battaorst), Mr. Justice Aston, and 
Mann, Jan 22, 1770. Mr. Baron Smyth, 

t Mr. Justice Bathorst (afterward! 
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Chief Justice acted a very conspicuous part ; and con- 
flicts, similar to those between Pitt and Murray in the 
House of Commons, were nightly witnessed between 
Chatham and Mansfield in the House of Lords. 

The " Great Patriot," having with all his ancient 
energy resumed his favourite post as leader of the 
Opposition, and moved as an amendment, in the debate 
on the address, ** that this House would take 
into consideration the proceedings of the ^^Sg 
House of Commons touching the incapacity J|^®^j^®; 
of John Wilkes, Esq., whereby the electors of 
Middlesex were deprived of their free choice of a repre- 
sentative," — 

Lord Mansfield said : " I have never delivered any opinion on 
the legality of the proceedings of the House of Commons on the 
Middlesex election ; nor, whatever expectations may be formed, 
will I now leclare my sentiments. They are locked up in my 
own breast, and shall die with me. I wished to avoid all allusion 
to the subject, but the amendment moved is of a nature so extra- 
ordinary and alarming as to preclude the possibility of my re- 
maining silent. I acknow ledge the distracted state of the nation, 
but am happy to affirm^ with a safe conscience, that it can in 
no respect be attributed to me. Declarations of law made by 
either House of Parliament are always attended with bad effects. 
I constantly oppose them when I have an opportunity ; and 
never, in my judicial capacity, think myself bound to honour 
them with the slightest regard. There is a wide distinction 
between general declarations of law and particular decisions 
which may judicially be pronounced by either Hoilse on a case 
regularly submitted to their discussion and properly the subject 
of their jurisdiction. A question relating to the seat of one of 
their members can only be determined by that House, nor is 
there any appeal from their decision. Wherever a court of 
justice is supreme, as the House of Commons in matters of 
election, the determination of that court must be received and 
submitted to as the law of the land. If. there be no appeal from 
a judicial sentence, where shall it be questioned, and how shall 
it be reversed ? I avoid entering into the merits of the late 
election from a conviction that your Lordships have no right to 
inquire into them. The amendment threatens the most per- 
nicious consequences^ as it manifestly violates every form and 



Digitized by VjOOQIC 



852 BMGN OF aSOBGE IIL Chap. XXXVL 

law of Farliam^ty must stir Bp a quaard betwe^i the twe 
Houses, and may entirely destroy the balance of the (xmsti- 
tution." 

Lord ChatHam, althotigli not <eiititled to address the 
House a second time, immediately rose, and spoke as 
follows, at fiiist in a tone of constrained oalm, bnt soool 
bursting into fury : — 

" So alluded to by the noble and learned Chief Justice of the 
King's Bench, I must beg the induken'6e of your Lord- ^o^^ ^^j^^^^ 
ships. No man is better ai^iialnted ^iih. his great htao^ itttatic 
abilities and great acquirements than I am, or has JJ^f*,. 
higher respect for them, t have had th6 pleasure of 
sitting with him in the other House of Parliament, and t hAve 
often felt his power. But on the present occasion I meet hhA 
without fear. The constitution has already been openly invaded, 
and I have heard, wiih horror and astonishment^ that invasion (de- 
fended upon principte. What is this mysterious power, unde- 
fined by law, which we must not approach without leave^ iwr 
«peak of without reverence ; which no man mn:y question, ^and 
to which all men must isubmit ? I thought the slaviMi doctrine 
of passive obedience had long since been exploded ; and, ^en 
our Idngs are obliged to confess that their title to the crown and 
the rule of their government have no ot^er foundation ihm the 
known kws of the land> I never expected to hear a divine right 
or a divine infallibility attributed to any other branch of the 
legislature. Power wi^out right is t^ most odious and detest- 
able object that can be offered to the human imagination : it is 
not only pernicious to those who are subject to it, but tends te 
its own destruction. It is, as Littleton has truly described it^ 
T€8 detestahilis et taduca, I acknowledge the just power, and 
reverence the true privileges, of the House of Commons. Yos 
their own sake I would prevent their assuming a jurlsdictiom 
which the constitution has denied them, lest, by graspino; at aa 
authority to which l^ey have no right, they should forfeit that 
which they legally possess. But I affirm they have violated the 
constitution, lind betrayed their constituents. Under pretence of 
declaring the law^ they have made a law, and united in the same 
persons the offices of legislator and judge. What, then, are aM 
the generous efforts of our ancestors — are i^l those glorious con*- 
tentions by which they meant to secure to themselves, <and. 
transmit to their posterity, a known law, a certain rule -of Hvi«g^ 
reduced to this conclusion, that, instead of the arbitrary power 
of a King, we must submit te the arbitrary power of a House of 
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Commons ? If this "be trae, what benefit do we derive from the 
exchange ? Tyranny is detestable in every shape, but in none 
is it so formidable as where it is assumed and exercised by a 
number of tyrants." — ^After highly applauding the ancient 
nobility as founders of the constitution, and pointing out 
how their work was now threatened by the subtleties of lawyers, 
he thus concluded, casting a scornful glance at Lord Mansfield : 
" Those iron barons (for so I may call them when compared with 
the silken barons of modem days *) were the guardians of the 
people ; yet their virtues were never engaged in a question of 
such importance as the present. A breach has been made in the 
constitution ; the battlements are dismantled ; the citadel is open 
to the first invader; the walls totter. What remains, then, 
but for us to stand foremost in the breach, to repair or perish 
in it ? " 

Lord Mansfield did not attempt any reply, and the 
amendment was negatived without a division.f 

Nevertheless, Lord Chatham actually laid on the 
table of the House of Lords a bill to reverse 
the decision of the House of Commons by "^ 
which Colonel Luttrell, with a small minority of votes, 
was declared the lawful representative for the county 
of Middlesex, on the ground that Mr. Wilkes, who had 
the majority, was ineligible. On this occasion he in- 
veighed with increased violence against the arbitrary 
proceedings of the Lower House, exclaiming, — 

** Fye on't ! fye ! 'tis an nnweeded garden 
That grows to seed ; things rank and gross in nature 
Possess it merely." 

He then darted at another quarry : — 

** My Lords, I am apprehensive — I am too apprehensive — that 
these waters of bitterness have their source too near the palace. 
[Lord Pomfret called him to order, but he continued.] My 
Lords, I do not retract my words. Though I shall never abet 
the clamours of faction, I will ever stand forth an advocate for 
the just rights of the people; and, while I am able to crawl upon 
the surface of this globe, I will pledge myself to their cause, 

* I know not whether he alladed to the black silk robe which Lord Mansfield 
and other law lords always wore when attending the House, 
t 16 Pari. Hist. 644-666. 
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conscious that it must be the cause of liberty and virtue. I 
esteem the King in his personal capacity ; I revere him in his 
political one: and I hope he will show his regard for the 
idnciples which placed his family on the throne, by dissolving a 
•House of Commons which has forgotten from whom it originated 
and for what purpose it was created, — sporting with the most 
sacred rights of the people, and abetting the tyranny of those 
whom it ought to control and to punish." 

Lord Mansfield's faculties, instead of being excited, 
j^^ seem to have been paralysed by this ebul- 

Manefleid lition. He was expected to follow imme- 
under the dlatcly, but he remained silent, and, after a 
Infliction. ^^^^ pausc, the friends of the bill called out 
" Question I " " Divide ! " He was at last forced up ; 
but labouring, I presume, under a consciousness of the 
badness of his cause, he spoke in a style characterised 
as " frigid and pettifogging." He denied that Colonel 
Luttrell was in a minority, as that candidate had 296 
votes to nothing; for the 1143 votes nominally given 
for Mr. Wilkes, being given for a candidate who was 
known to be disqualified, were " thrown away" and were 
no votes at alL Notwithstanding the instance of Sir 
Kobert Walpole, who had been re-elected immediately 
after having been expelled, he maintained that, ac- 
cording to understood law and usage, a person expelled 
could not be re-elected in the same parliament, whatever 
right he might have after a dissolution- Having 
pretty well disclosed the secret which he said was to 
die with him, he unaccountably added, " What part I 
took previously in this matter shall ever remain with 
myself; I have, I must confess, deposited it in the 
breast of one of the royal family, but, resting secure in 
that confidence, it shall never be disclosed to another." 
He recapitulated his arguments to show that the judg- 
ment of the House of Commons on this subject, right or 
wrong, could not be questioned elsewhere ; and he tried 
to rally his spirits as he concluded with these obser- 
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vations : — " But suppose your Lordships coincide with 
the motion, — suppose we all agreed nem, con. to repeal 
the decision of the House of Commons, and to seat Mr. 
"Wilkes as representative for Middlesex, instead of 
Colonel Luttrell, — good God! what may he the con-, 
sequence ? The people are violent enough already, and 
to have the superior branch of the legislature join them 
would be giving such a public encouragement to their 
proceedings that I almost tremble while I even suppose 
such a scene of anarchy and confusion." 

These observations were very roughly handled by 
Lord Camden and other peers who followed; and the 
Parliamentary History adds, " Lord Shelbume, in a 
severe speech upon the Ministry, endeavoured to call 
up Lord Mansfield again, but it was impossible." The 
bill was rejected on the second reading, by a majority 
of 89 to 43.* Nevertheless, the Opposition exulted on 
account of the discomfiture of Lord Mansfield, which 
they reckoned the omen of future triumphs to their 
party, and they made a run 'at him, thinking still 
farther to lower his authority, by sneering at him on 
all occasions, as well as by openly assailing him. But 
speedily his nerves were restrung, and he was again 
the bold and formidable champion of the Lo^d 
Government. Lord Chatham, in an unlucky ^{'^ndSr^ ^ 
moment venturing to treat the question of about" an 
the Middlesex election legistically, had asserted damages 
in a very authoritative tone that "actions ^JS?©?* 
would lie against the whole House of Commons Co™»«°8" 
for having unseated Wilkes, and deprived the electors 
of the county of Middlesex of their franchise." He 
was asked, "Who are to be plaintiffs? and are the 
defendants to be sued as a corporation or as individuals ? 
— how is the distinction to be made between the 
members who voted in the majority and in the minority ? 

* 16 ParL Hist. 955-966. 
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— hy what evidence are their votes either way to be 
proved ? — how is the defence to be conducted ? — out of 
what fund are the damages to be paid ? — and how are 
illiterate juries thenceforth to be prevented from being 
judges of all the privileges of Parliament?" Lord 
Chatham's reckless disregard of such considerations 
caused exceeding joy to Mansfield, who exclaimed, ** The 
Lord has delivered him into my hand ! " and for a long 
time made this supposed right of action against the 
House of Commons the burden of his song.* 

Lord Chatham thought he would have his revenge 
by trying to raise a, laugh against Lord Mansfield for 
his supposed sudden conversion to the liberal side, and 
for trying to please the mob by supporting the bill to 
take away the protection which peers' servants had 
hitherto enjoyed against being sued for their debts 
while Parliament was sitting. The Chief Justice, 
after ably defending the principle of the bill, 
*^ " asked, " Shall it be said that you, my Lords, 

the grand council of the nation, the highest judicial and 
legislative body of the realm, endeavour to evade by 
privilege those very laws which you impose upon your 
fellow-subjects ! Forbid it, justice I The law ought to 
be equally open to all: any Exemption to particular 
men, or particular ranks of men, is, in a free and 
commercial country, a solecism of the grossest nature." 
There being a suppressed titter at the expression of 
these sentiments by the defender of the disfranchisement 
of Middlesex, he turned round to Lord Chatham, and, 

• Very vague notions seem to have ment were void. Of coarse lie was 

prevailed in those tlays Vespecting legal speedily nonsuited, and reprimanded foi 

remedies. A citizen of London brought his presumption.— (1 Evaru^ 34.) Daring 

to trial an action before Lord Mansfield the passing of the Reform Bill, in 1832, 

to recover back the ram he had been some hot-headed and absurd men talked 

obliged to pay for taxes to the King, on of a refusal to pay taxes if the bill should 

the ground that, the county of Middle- be rejected ; but this they meant as an 

sex not being properly represented, the act of resistance to authority, not as 

House of Commons had no right to tax what they could Justify In a court of 

the people, and all laws made by Parlia- law. 
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eyeing him with calm resolution, thus addressed 
him : — 



" It has been imputed to me by the noble Earl on my left 
hand that I, too, am running the race of popularity. 
If the noble Earl means by popularity the i^plause flS^g g^h 
bestowed by after-ages on good and virtuous actions, against i^d 
I have long been struggling in that race, — ^to what ^m tore^^ 
purpose all-trying time can alone determine ; but if veree the 
he means that mushroom popularity which is raised decision of 
without merit and lost without a crime, he is much comnSiu 
mistaken. I defy the noble Earl to point out a single the Middle- 
action in my life where the popularity of the times ^^ election 
even had the smallest influence upon my determina- 
tion. I thank God 1 have a more permanent and steady rule for 
my conduct — the dictates of my own breast. Those who have 
foregone that pleasing adviser, and given up their minds to the 
slavery of €very popular impulse, I sincerely pity ; I pity them 
still more if vanity leads them to mistake the shouts of a mob for 
the trumpet of Fame. Experience might inform them that many 
who have been saluted with the huzzas of a crowd one day, have 
received its execrations the next ; and many who, by the fools of 
their own times, have been held up as spotless patriots, have, 
nevertheless, appeared on the historian's page, when truth has 
triumphed over delusion, the assassins of liberty. Why, then, 
can the noble Earl think I am ambitious of present popularity — 
that echo of flattery and counterfeit of renown ?" 

The bill passed without further observation,* and 
Lord Mansfield proved that, although he might be 
attacked unsparingly for the doctrines which he laid 
down, he had it in his power, by a proper display of 
spirit, to secure for himself the respect and courtesy due 
to his station. 

But he was greatly disappointed if he expected that 
he was henceforth to enjoy tranquillity. He was now 
entering the most tempestuous period -of his whole life. 

Junius having, with unbounded applause and entire 
impunity, libelled for a twelvemonth the Duke of 
Grafton, then at the head of the Treasury, and other 

• 16 Pari. Hist. 974-978. 
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distmgnislied public charaoters, at last addressed a 
Ju»nj8'8 letter to the King himself, which, with some 
letter to the wholcsomc tmths, Contained insinuations and 
Dec^i9, charges against his Majesty's conduct and 
^**** personal honour which must have been 

very hurtful to his feelings, and tended strongly to 
deprive him of the esteem and affection of his subjects. 
Such an outrage must be condemned by all right- 
thinking persons, as not only contrary to the letter of 
the law, but as uncoiistitutional, mischievous, and 
dastardly. The fiction that the King can do no wrong, 
ought to be respected as the foundation of responsible 
government, and favourable to liberty as well as order. 
Public acts should all be presumed to proceed from the 
advisers of the Crown; and the private life of the 
Sovereign should be held still more sacred than that of 
the multitude, which factious opposition has agreed to 
spare. For calumny and insult he has not, like a 
subject, a remedy either by an appeal to the law or by 
taking the law into his own hand. 

The Attorney General very properly (I think) filed 
criminal informations against Woodfall, who first 
published the letter, and against Almon and Miller, who 
immediately reprinted it. A licenser is not to be en- 
dured, and the utmost freedom should be given to fair 
discussion; but it betrays gross ignorance of the 
principles by which order is to be preserved in society, 
to contend that no control is to be exercised by the 
magistrate over the publications which issue from the 
press. Not only is protection due to the characters of 
individuals, but njo government can stand, — democratical 
or monarchical, — whatever may be its form— against 
daily attacks upon its fundamental institutions, and 
daily exhortations to rise and subvert it. Xhe right 
of insurrection, which may be resorted to as the last 
remedy against tyranny and oppression, can never be 
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recognised by any code, or pleaded in any court of 
justice. 

Bex V. Almon was the first case brought to trial ; and 
here, without any denial that the letter was j 
a libel, the great point made was, that the Rexr.' 
eyidence was insufficient to render the de- -^^^^ 
fendant liable as publisher. A copy was produced 
which had his name in the title-page as publisher, and 
which had been bought at his shop from a person 
acting there as his servant. Serjeant Olyn, his counsel, 
urged that a man cannot be made a criminal by the act 
of his servant ; but Lord Mansfield ruled that a sale by 
the servant was primd fade evidence of a publication 
by the master, on the principle quifacitper alium fadt 
per se ; and the jury found a general verdict of Guilty. 
In the ensuing term a motion was made for a new trial, 
on the ground that there was no proof of criminal intention 
on the part of the defendant, or that he even knew of the 
letter from Junius to the King having been in his shop, 
or even having been printed or written. 

Lord Mansfield : " I continue to think that the buying of a 
pamphlet in the open shop of a professed bookseller and publisher 
of pamphlets, from a person acting in the shop ia prima facie 
evidence of a publication by the master himself; but it is liable 
to be contradicted where the fact will permit, by contrary evi- 
dence tending to exculpate the master and to show that he was 
not privy nor assenting to it^ Thus the evidence stands good 
till answered, and, not being answered at all, conclusively supports 
the conviction.'* — The other Judges concurred, and a rule to 
show cause was refused.* 

This decision of the court was clamorously condemned 
by the newspapers, and was even commented upon very 
harshly by Mr. Dunning in the House of Commons f : 
but it is clearly according to law and reason ; for, if 
proof were required of the personal interference or 

• Burr. 2686 ; 20 St. Tr. 803. f 16 P&rL Hist. 1279. 
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express sanction of the master, libels might be published 
with entire impunity, and the admission of evidence to 
rebut the presumption affords ample protection for 
innocence. Afterwards, in the "Keign of Terror" 
upon the outbreak of the first French Kevolution, the 
doctrine was grossly perverted, and judges refused evi- 
dence to prove that libellous articles had been inserted 
in newspapers when the registered proprietor, who was 
primd facie answerable, was not only lying uncon- 
sciously sick in bed at the time of the publication, but 
had given express orders to the acting editor that the 
articles should not be admitted. The recurrence of 
such iniquity is for ever prevented by " Lord Campbell's 
Libel Act," which saves the master from criminal 
responsibility for an unauthorised publication by the 
servant.* 

When the trial against Woodfall, the printer of the 
Jan 13 Morning Advertiser, came on, there being 

Rex V. no doubt respecting the defendant's liability 

WoodfttiL ^g publisher, an attempt was made to per- 
suade the jury that the letter was not libellous ; and 
the grand dispute arose, whether this was a question 
for the jury, or exclusively for the court ? 

Lord Mansfield said, " All the jury had to consider 
was, whether the defendant had published the letter 
set out in the information, and whether the innuendoes 
imputing a particular meaning to particular words, as 

that ' the K ' meant his majesty King George III. 

but that they were not to consider whether the 
publication was, as alleged in the information, 'fahif 
and malicious,' these being mere formal words; s/nd 
that whether the letter was libellous or innocent Was 
a pure question of law, upon which the opinion of the 
court might be taken by a demurrer, or a motion in 
arrest of judgment." 

• 6 & 7 vie. c. 96, 8. 7. 
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The jury retired, and after staying out many hours, 
having been brought in hackney coaches from Guildhall 
to Lord Mansfield's 'house in Bloomsbury Square, the 
foreman gave their verdict in these words, *' Guilty of 
the printing and publishing only." 

In the ensuing term, cross-rules were obtained by the 
Attorney General and by the defendant to ascertain 
the legal result of this finding; the one contending 
that it amounted to a conviction, and the other to an 
acquittal. After the case had been very elaborately 
argued. Lord Mansfield said, — 

" Had the verdict been simply * guilty of printing and pub- 
lishing,* we should have thought that it ought to be entered 
generally for the Crown; but we cannot exclude the word 
* only,' and this appears to negative something charged in the 
information which the jury thought was submitted to them. 
Where there are more charges than one, * guilty of some only * 
is an acquittal as to the rest ; but in this information there is no 
charge except for printing and publishing : clearly there can be 
no judgment of acquittal, because the fact found against the 
defendant by the jury is the very crime they had to try. That 
the law is as I stated to the jury has been so often unanimously 
agreed by the whole Court, upon every report I have made of 
a trial for a libel, that it would be improper to make it a 
question now in this place. Among those who have concurred, 
the bar will recollect the dead, and the living not now here,* 
And we all again declare our opinion that the direction was 
right and according to law. Can any meaning be affixed to the 
word ' only ' which may affect the verdict ? If they meant to 
say, * they did not find it a libel,' or * did not find the epithets 
false and malicious,' it would not affect the verdict, because none 
of these things were to be proved or found either way.' It 
is impossible to say with certamty what the jury really did 
mean. Probably they had different meanings. It is possible 
some of them might mean not to find the whole sense put upon 
part of the words by the innttendoes in the information. If there 
be a meaning favourable to the defendant which by possibility 
the words will bear, he ought not to be concluded. Therefore 
we order the verdict to be set aside, and that there shall be a 
new trial." 

* I suppoee meaning Mr. Justice Tates. 
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Woodfall was henceforth secure, for it was well 
known that no jury in the city of London would find 
a verdict against the publisher of Junius, whatever 
they might be told from the bench as to their functions 
or their duties. 

Before this judgment had been given, the information 
July 18 against Miller had been tried at GuUdhall, 
Rex V. when Xiord Mansfield, in a very solemn and 

^^' peremptory tone, spoke as follows : — 

'' 1 have the satisfaction to know, that if 1 should be mistaken 
in the direction I am about to give as to your duty on the 
present occasion, it will not be final and conclusive ; but, under 
the full conviction of my own mind that I am warranted by the 
uniform practice of past ages, and by the law of the land, I 
inform you that the question for your determination is, whether 
the defendant printed and published a paper of such tenor and 
meaning as is charged by the information ? If the tenor had 
been wrong, the prosecution would at once have fallen to the 
ground ; but that is not objected to, nor is any meaning sug- 
gested by the defendant different tp that supplied by the filling 
up the blanks in the information. If you find the defendant 
not guilty, you find that he did not print or publish as set 
forth ; it you find him guilty y you find that he did print and 
publish a paper of the tenor and meaning set forth in tiie indict- 
ment. Your verdict finally establishes that fact ; but you do 
not by that verdict find whether that production was legal or 
illegal : for should the defendant be found guilty, he may arrest 
the judgment, by insisting there is nothing illegal in this paper, 
and may carry this matter before the highest court of judicature 
in the kingdom." 

With strange incongruity he added, — 

** If you choose to determine the point of law, you should be 
very sure, for your conscience' sake, that your determinati(Mi is 
law ; but if the law was in every case to be determined by juries, 
we should be in a miserable condition, as nothing could be more 
uncertain, from the different opinions of mankind." 

Half the population of London were assembled in the 
streets surrounding Gxiildhall, and remained several 
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hours impatiently expecting the result. Lord Mansfield 
had retired to his house, and many thousands proceeded 
thither in grand procession when it was announced 
that the jury had agreed. At last a shout, proceeding 
from Bloomsbury Square and reverberated from the 
remotest quarters of the metropolis, proclaimed a 
verdict of Not Guilty.* 

Lord Mansfield, in the course of these trials, had 
done nothing to incur moral blame. I think his 
doctrine, that the jury were only to find the fact of 
publication and the innuendoes, contrary to law as well 
as liberty. His grand argument for making the ques- 
tion of " libel or not " exclusively one of law, that the 
defendant may demur or move in arrest of judgment, 
and so refer it to the court, admits of the easy answer, 
that, although there may be a writing set out in the 
information as libellous which it could under no cir- 
cumstances be criminal to publish, yet that an informa- 
tion may set out a paper the publication of which may 
or may not be criminal, according to the intention of 
the defendant and the circumstances under which it is 
published. Therefore, supposing judges to be ever so 
pure, upright, and intelligent, justice could not be 
done by leaving to them the criminality or innocence 
of the paper alleged to be libellous as a mere abstract 
question of law to be decided by reading the record. 
Nevertheless there were various authorities for the rule 
which Lord Mansfield had laid down ; and, in laying 
it down, he not only followed the example of his im- 
mediate predecessors, but he was supported by the 
unanimous opinion of his brethren who sat by him. 
There was no pretence for representing him as a daring 
innovator, who, slavishly wishing to please the Go- 
vernment, tried to subvert trial by jury and to extin- 
guish the liberty of the press. Nevertheless he was 

* 20 St. Tr. 896. 
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very generally believed to have acted cormptly,* and, 
having been coarsely compared by vulgar vituperators 
to Jeffreys and Scrogga, he was thus addressed in more 
pointed, polished^ and venomous terms by Junius 
himself: — 



Nov. 14. 
JunioB's! 
first letter 
to J>ord 
Mansfield. 



" Our language has no term of reproach, the mind has no idea 
of detestation, which has not already been happily 
applied to you, and exhausted. Ample Justice has 
been done by abler pens than mine to the separate 
merits of your life and character. Let it be my 
humble office to collect the scattered sweets till their 
united virtue tortures the sense. 

" Permit me to begin with paying a just tribute to Scotch 
sincerity wherever I find it. I own I am not apt to confide in 
the professions of gentlemen of that country ; and, when they 
smile, I feel an involuntary emotion to guard myself against 
mischief. With this general opinion of an ancient nation, I 
always thought it much to your Lordship's honour that, in your 
earlier days, you were but little infected with the prudence of 
your country. You had some original attachments which you 
took every proper opportunity to acknowledge. The liberal 
spirit of youth prevailed over your native discretion. Your zeal 
in the cause of an unhappy prince was expressed with the 



• The perverted state of the public 
mind we may learn from Horace Wal- 
pole's Memoirs of the Reign of Qeorge 
III., which were written at the time, not 
for any factious purpose, but to remain 
impublished till a future age, and which 
accordingly did not see the light tiU the 
year 1845 :— " Lord Mansfield endea- 
voured, by the most arbitrary construc- 
tions, to mislead the Jury, telling them 
that they had nothing to do with the 
intention, nor with the words in the 
indictment — malioious, seditious, &c. 
The despotic and Jesuitic Judge went 
farther. He said the business of the 
Jury was to consider whether the blanks 
were properly filled up? As to the 
contents of the paper, whether true or 
false, they were totally immaterial. No 
wonder Juries were favourable to li- 
bellers, when the option lay between 
encouraging abuse and torturing law to 
severe tyranny ! It did the Jury honour 



that they perferred liberty to the voice 
of the Inquisition. Not content with 
open violations of Justice, he carried the 
Jurors home with him though without 
effect. What criminal could be more 
heinously guilty than such a Judge i" 
(Vol. iv. p. 159, 160.) For the last 
insinuation,— that the Judge, not being 
able to prevail upon the Jury to find a 
false verdict in open court, carried them 
home with htm to corrupt them by a 
good dinner and plenty of wine,— had 
this foundation, that the Jury, having 
been locked up at Guildhall without 
meat, drink, or fire, till they had agreed 
on their verdict, were, according to the 
usual practice, which in this case was 
expressly sanctioned by the counsel on 
both sides, brought before the Judge, to 
deliver it in his private apartments be- 
fore the officers of the court and all who 
wished to be present. 
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sincerity of wine, and some of the solemnities of religion. This, 
I conceive, is tlie most amiable point of view in which your 
character has appeared. Like an honest man, you took that 
part in politics which might have been expected from your 
birth, education, country, and connections. There was some- 
thing generous in your attachment to the banished House of 
Stuart. We lament the mistake of a good man, and do not 
b^n to detest him until he affects to renounce his principles. 
Why did you not adhere to that loyalty you once professed ? 
Why did you not follow the example of your worthy brother ? 
With him you might have shared in the honour of the Pre- 
tender's confidence; with him you might have preserved the 
integrity of your character ; and England, I think, might have 
spared you without regret. Your friends will say, perhaps, that 
although you deserted the fortune of your liege lord, you have 
adhered firmly to the principles which drove his father from the 
throne ; that, without openly supporting the person, you have 
done essential service to the cause, and consoled yourself for the 
loss of a favourite family by reviving and re-establishing the 
maxims of their government. This is the way in which a 
Scotchman's understanding corrects the error of his heart. My 
Lord, I acknowledge the truth of the defence, and can trace it 
through all your conduct. I see, through your whole life, one 
uniform plan to enlarge the power of the Crown at the expense 
of the liberty of the subject." 

After specifying at very great length the supposed 
enormities of the Chief Justice in the prosecution of 
his plan, the writer comes to the recent trials for 
publishing his own letter to the King : — 

" Here, my Lord, you have fortune on your side. When you 
invade the province of the jury in matter of libel, you in effect 
attack the liberty of the press ; and, with a single stroke, wound 
two of your greatest enemies. In other criminal prosecutions 
the malice of the design is confessedly as much the subject of 
consideration to a jury as the certainty of the fact. If a different 
doctrine prevails in the case of libels, why should it not extend 
to all criminal cases ? why not to capital offences ? I see no 
reason (and I dare say you will agree with me that there is no 
good one) why the life of the subject should be better protected 
against you than his liberty or property. Why should you 
enjoy the full power of pillory, fine, and imprisonment, and not 
be indulged with hanging or transportation ? '* 
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Having amply disouBsed this legal question and 
several others, he makes the following observations 
on Lord Mansfield's political position, which we shall 
see had a speedy influence upon ministerial arrange- 
ments : — 

" Yet you continue to support an Administration which you 
know is universally odious, and which on some occasions you 
yourself speak of with contempt. You would fain be thought to 
take no share in government, while, in reality, you are the 
mainspring of the machine. Here, too, we trace the little, 
prudential policy of a Scotchman. Instead of acting that open, 
generous part which becomes your rank and station, you meanly 
skulk into the closet, and give your Sovereign such advice as 
you have not spirit to avow or defend. You secretly ingross the 
power while you decline the title of minister ; and though you 
dare not be Chancellor, you know how to secure the emoluments 
of the office. Are the seals to be for ever in commission that 
you may enjoy five thousand pounds a year ? " 

The writer concludes with strongly advising Lord 
Mansfield not to make this letter the subject of criminal 
informations, like his letter to the King, as " the prose- 
cution of an innocent printer cannot alter facts nor 
refute arguments." 

De Grey, the Attorney General, was eager for 
proceeding ex officio against the Daily Advertiser, and 
all the newspapers which had copied this audacious 
invective against the Chief Justice, urging that the 
administration of the laws must speedily come to 
an end if the first magistrate in Westminster Hall 
could be thus insulted in his tribunal with impunity. 
The Chief Justice himself, however, thought it more 
discreet to avoid a personal conflict, and not to keep 
alive the topics respecting his early history and 
political career which Junius had so cunningly and 
invidiously introduced. He declared, therefore, " that 
he would confide in the good sense of the public and 
the internal evidence of his conscience." 
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But he felt the scandal of his remaining bo long 
Speaker of the House of Lords, with a high salary, in 
addition to that of Chief Justice, and of keeping the 
seals in commission for a longer time than had been 
known since the reign of William III. The difficulty 
was to find a Chancellor. The fittest man would have 
heen Dunning, who had accepted the office of Solicitor 
General under the Duke of Grafton; but he was known 
to be an enemy both to the Chief Justice and to his 
principles. 

These perplexities were increased by his alleged 
encroachment on the rights of juries being attacks 
brought before Parliament. Serjeant Glyn ^"i^J*. 
made a motion in the House of Commons for parliament. 
" a committee to inquire into the proceedings ^^' ** 
of the Judges in Westminster Hall, particularly in 
cases relating to the liberty of the press ;" — when, in 
the course of a long debate, the conduct of the Chief 
Justice was severely censured not only by the mover 
but by Dunning and Burke, while it was stoutly de- 
fended by De Grey the Attorney General, Thurlow the 
Solicitor General, and Charles Fox, still a courtier.* 
« Li the House of Lords there was a close compact 
between Lord Chatham and Lord Camden against 
Lord Mansfield ; and he had no one to give him the 
slightest assistance in debate, although on a division 
he had numbers on his side. In the course of a re- 
newed discussion which now took place on the Middle- 
sex election, Lord Chatham " made a digression upon 
the modem manner of directing a jury from the bench, 
and giving judgment upon prosecutions for libels."t 

Lord Mansfield : ** It is extremely painful, my Lords, where 
a man is publicly attacked, not only to have prejudice to contend 
with, hut ignorance; I say ignorance, because, highly as I 

* 16 Pari. Hist. 1211-1302. ticulars of the charge from the answer 

t Ibid. 1302. We only learn the par- which is given at length. 
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• 
respect the abilities of my accuser in other matters, this is a 

point on which he is entirely destitute of informa- 
?i'd fenwof *^^^ » indeed, so destitute, that, were I not apprehen- 
htms^r sive my silence might be liable to misconstruction, I 

should not have distinguished him with the attention 
of a reply. The noble Lord is pleased to say that the consti- 
tution of the country has not only been wounded in the House 
of Commons in the material right of election, but in the Court of 
King's Bench by the immediate dispensers of the Jaw. His 
Lordship tells the House that doctrines no less new than 
dangerous have been inculcated in this court, and that particu- 
larly in a charge which I delivered to the jury on Mr. WoodfalPs 
trial my directions were contrary to law, repugnant to practice, 
and injurious to the dearest liberties of the people. This is an 
alarming picture, my Lords ; it is drawn with great parade, and 
coloured to aflfect the passions amazingly. Unhappily, however, 
for the painter, it wants the essential circumstance of truth in 
the design, and must, Hke many other political pictures, be 
thrown, notwithstanding the reputation of the artist, among the 
miserable daubinss of faction. So far, my Lords, is the accusa- 
tion without truth, that the directions now given to juries are 
the same that they have ever been. There is no novelty intro- 
duced, — no chicanery attempted ; nor has there till very lately 
been any complaint of the integrity of the King's Bench. When, 
indeed, the abettors of sedition found that the judges were 
neither to be flattered from their duty by fulsome adulation, nor 
intimidated by the daring voice of licentiousness — when they 
found that Justice was not afraid of drawing her sword against 
the greatest favourite of an inconsiderate multitude — they ha4 
no resource but to impeach the probity of her ministers : to 
acknowledge the equity of any sentence against themselves 
would be to give up their pretensions to patriotism. What, 
therefore, was to be done ? To traduce the judges, — to represent 
them as the servile tools of every arbitrary minister, — to hold 
out every criminal as a martyr to the public good, and to excite 
a general abhorrence of all legal subordination." 

Having vindicated himself at great length by a 
review of the authorities and arguments connected with 
the case, he said he had directed juries in the same 
manner for fourteen years, without any objection being 
made to the rule he laid down although he had often 
requested that if any doubt existed the opinion of a 
higher coxirt might be taken. He thus concluded : — 
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" Judges, my Lords, oannot go astray from the express and 
known Jaw of the land^ They are bound by oath puijctually to 
follow the law. I have ever made it the rule of my conduct to 
do what was just ; and, Qonscious of my own integrity, am able 
to look with contempt upon libels and libellers. Before the 
noble Lord, therefore, arraigns my judicial character, he should 
make himself acquainted with facts. The scurrihty of a news* 
paper may be good information for a cofifee-house politician ; but 
a peer of parliament should always speak from higher authority ; 
though, if my noble accuser is no more acquainted with the 
principles of law in the present point than in what he advanced 
to support the motion where he told us an action would lie 
against the House of Commons for expelling Mr, Wilkes^ I am 
fearful the highest authorities will not extend his ideas of juris- 
prudence nor entitle him to a patient hearing upon a legal question 
in this assembly." 

Lord Chatham tried to reply, but could make nothing 
of his action for damages against the House of Com- 
mons, and was obliged to retreat upon the Middlesex 
election, which he said " he should consider the alarm 
bell of liberty ; ringing it incessantly till he roused the 
people to a proper sense of their injuries." 

Lord Camden then came to the rescue, and gave a 
flagrant instance of the little reliance to be placed on 
the law laid down in debate by experienced lawyers ; 
for he stoutly argued that the action against the House 
of Commons might be maintained : — 

''The noble and learned Lord on the woolsack has been 
pleased to sneer at my illustrious friend on account of his un- 
acquaintance with the law, in saying that ' an action for damages 
lies against the House of Commons for disfranchising the county 
of l^liddlesex.' The noble and learned Lord, however, triumphs 
without a victory. If he supposes the laws of this' country 
founded on justice, he must acknowledge the propriety of the 
very observation which excites his ridicule. Will he venture to 
say that, in seating Colonel Luttrell, the freeholders have not 
been grossly and dangerously injured ? Will he venture to say 
that, being injured, they have not a legal claim to redress ? — a 
title to compensation at the hands of a jury for the wrong they 
have sustained ? He knows they have ; he cannot deny their 
claim, unless he places the ample resolution of the other House 
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entirely above the established law of the land, and tells ns that 
the lowest estate of parliament is constitutionally warranted to 
annihilate the constitution. With respect to the direction of the 
noble and learned Lord on the woolsack, which my illustrious 
friend has referred to, I think it would be premature to give any 
opinion till we have it before us. If we can obtain this direction, 
and obtain it fully, I shall very readily deliver my opinion up(m 
the doctrines it inculcates ; and if they appear to me contrary 
to the known and established principles of the constitution, I 
shall not scruple to tell the author of his mistake boldly and 
openly in the face of this assembly." 

A motion of adjournment made by the Duke of 
Grafton, as the organ of the Government, was carried 
by a large majority.* All present felt that Lord Mans- 
field had decidedly the advantage in this encounter, 
and that he had only to enjoy his victory. He wisely 
j^^ remained silent for the rest of the evening ; 

Mangfleid'B but, elated with the compliments he received 
indiflCTStlon in Westminster Hall, he next day intimated 
J?wardioe *^** ^® ^^ Something of importance to bring 
l^*¥\*^i!J®®* to the notice of the House, and moved that 

witn Liord _,_ _ _ __ 

Camden. their Lordships should be summoned to re- 
^- ''' ceive the communication. 

On the appointed day there was an unusually large 
attendance of Peers. It was generally believed that 
the Lord Chief Justice was going to move a vote of 
censure on Lord Chatham and Lord Camden for calum- 
niating the Judges, and the coming passage of arms 
between them was expected to be more dazzling than 
any ever before witnessed. But, oh I miserable dis- 
appointment! After a long pause during which all 
eyes were fixed upon Lord Mansfield, he at last rose and 
said, — " My Lords, I have left a paper with the clerk- 
assistant of this House, containing the judgment of the 
Court of King's Bench in the case of The King against 
Wood/all, and any of your Lordships who may be so 

* 62 to 30. 
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inclined may read it and take copies 4)f it." To the 
astonishment of the audience, he resumed * his seat 
without making any motion or uttering a syllable 
more. 

Lord Gamden : " Does the noble and learned Lord on 
the woolsack mean to have his paper entered on 
the journals, or to found any motion upon it hereafter? 

Lard Mamfidd : " No, no ! Only to leave it with the 
clerk.'* 

The House then proceeded to other business; and 
some Peers who had a curiosity to know the contents 
of Lord Mansfield's paper found it entitled " Copy of 
the unanimous Opinion of the Court of King's Bench 
in the case of The King against Woodfall, and read by 
the Lord Chief Justice on the 20th of November, 
1770." 

Next day, at the sitting of the House, Lord Camden 
said, — 

" My Lords, I consider the paper delivered in by the noble 
and learned Lord on the woolsack as a challenge directed 
personally to me, and I accept it; he has thrown down the 
gauntlet, and I take it up. In direct contradiction to him, I 
maintain that his doctrine is not the law of England. I am 
ready to enter into the debate whenever the noble Lord will fix 
a day for it. I desire and insist that it may be an early one. 
Meanwhile, my Lords, I must observe that, after having con- 
sidered the paper with the utmost care, I have not found it very 
intelligible. There is one sense of the words in which I might 
agree; but there is another sense which may be imputed to 
them, and which they naturally bear. If this be what the noble 
and learned Lord will stand by, I am ready tq prove it illegal 
and unoonstitutionaL I therefore beg leave to propose the 
following questions to the noble and learned Lord, to which I 
require categOTical answers, that we may know precisely the 
points we are to discuss : — 

** 1. Does the Opinion mean to declare that upon the general 
issue of not guiUy^ in the case of a seditious Uhel, the jury have 
no right by law to examine the innocence or criminality of the 
paper if they think fit, and to form their verdict upon such 
examination ? 

2 B 2 
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" 2. Does the OfHnion mean to declare that in the case above 
mentioned, where the jury have delivered in their verdict guilty^ 
this verdict has found the fact only, and not the law ? 

" 3. Is it to be understood by this opinion that if the jury 
come to the bar and say that they find the printing and pubUsh- 
ing, but that the paper is no libel, the jury are to be taken to 
have found the defendant guilty generally, and the verdict must 
be so entered up ? 

" 4. Whether the Opinion means to say that if the judge, after 
giving his opinion of the innocence or criminality of the paper, 
should leave the consideration of that matter, together with the 
printing and publishing, to the jury, such a direction would be 
contrary to law ?" 

Lord Mamfield (looking very unhappy) : " I have the highest 
esteem for the noble and learned Lord who thus attacks me, and 
I have ever courted his esteem in return. From his candour I 
had not expected this treatment.* I have studied the point 
more than any other in my life, and have consulted all the 
Judges on it except the noble and learned Lord, who appears to 
view it differently from all others. But this mode of questioning 
me takes me by surprise. It is unfair. I will not answer 
interrogatories." 

Lord Chatham: *^* Interrogatories!* Was ever any thing,heard 
so extraordinary ? Can the noble and learned Lord on the wool- 
sack be taken by surprine when, as he tells us, he has been 
considering the point all his life, and has taken the opinions of 
all the Judges upon it ?" 

Lord Camden: "I am willing that the noble and learned 
Lord on the woolsack should have whatever time he deems 
requisite to prepare himself, but let him name a day when his 
answers may be given in, and I shall then be ready to meet 
him.** 

Lord Mansfield: ** I am not bound to answer, and I will not 
answer, the questions which the noble and learned Lord has so 
astutely framed and so irregularly administered ; but I pledge 
myself that the matter shall be discussed." 

Duke of Richmond: "I congratulate your Lordships upon 
the noble and learned Chief Justice of the King's Bench having 
at last pledged himself to the point." 

Lord Mansfield (much embarrassed) : " My Lords, I did not 
pledge myself to any particular point; I only said I should 
hereafter give my opinion. And as to fixing a day, I said, * No ! 
I will not fix a day.* " f 

* Horace Walpole says, "Lord Mans- den,"— Jfcm. Geo. IH., vol. iv. p. 220. 
field, with most atiject soothings, paid f 16 Pari. Hist. 1321; Walp. Mem. 
the highest compliments to Lord Cam- Geo. III., vol. iv. p. 220-225. 
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He seemed so much distressed that the matter was 
here allowed to drop, and it never was resumed.* 

Next morning Lord Chatham sent a note to Lord 
Camden, complimenting him on his transcendent doing, 
inquiring after his health, and adding, "I think I 
ought rather to inquire how Lord Mansfield does."t 

There is no denying that "the noble and learned 
Lord on the woolsack" did on this occasion show a 
great want of moral courage, and an utter forgetfulness 
of the excellent precept of Polonius — "Beware of en- 
trance to a quarrel : but, being in, bear it that the 
opposer may beware of thee." 

All felt that a new disposition of the great seal could 
be delayed no longer, and, a pis oiler, it was 
given to Mr. Justice Bathurst with the title mSi^cw 
of Chancellor. Although the remark made ^^^i 
might have been anticipated, — "that the g^^^^ 
three Commissioners were allowed to be 
incompetent, and the whole business of the ofSce was 
thrown on the most incompetent of the three," — I am 
afraid that Lord Mansfield was not sorry to see the 
woolsack so occupied, hoping that his own ascendancy, 
as the only great Tory law lord, might remain 
undiminished. 

However, his position there seems to have become 
very uncomfortable, and I can find no trace of any 
speech delivered by him in parliament for above four 
years. He was unable single-handed to cope with the 
formidable league of Lord Chatham and Lord Camden, 
assisted by the Duke of Kichmond and other allies ; 
and he must have regretted the short-sighted policy 
of choosing such a weak man for Chancellor as Lord 

* Horace Walpole, who witnessed the pose a syllable in his behalf." 

scene, says; " The dismay and confusion f Original letter ftiniished to me by 

of Lord Mansfield was obvious to the the present Marquess Camden, 
whole audience; nor did one peer inter- 
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Bathurst, who was incapable of giving him any aid or 
countenance. 

Junius, from the acquittal of the printers till the 
beginning of the year 1772, when he made a treaty 
with the Government and for ever disappeared, exer- 
cised a tyranny of which we can form little conception, 
living in an age when the press is more decorous, and 
we are able by law to restrain its excesses. 

I may refresh the recollection of the reader by copy- 
ing a few of the passages in which the 
on Lord victorious libeller seeks to revenge himself on 
YSSw!!^^^ Lord Mansfield for the vain attempt to bring 
him to justice. Thus, in the letter to the 
Duke of Grafton, describing the destitute condition of 
his Grace's party, — having said that " Charles Fox was 
yet in blossom," and that " Wedderbum had something 
about him which treachery could not trust," — he 
observes, *' Lord Mansfield shrinks from his principles ; 
his ideas of government perhaps go farther than ^our 
own ; but his heart disgraces the theory of his under- 
standing.'** Commenting on Lord Mansfield's compli- 
ment to Lord Chatham for supporting the right of 
impressment, which he imputes to a design of injuring 
the great patriot, he says, " He knew the doctrine was 
unpopular, and was eager to fix it upon the man who 
is the first object of his fear and detestation. The 
cunning Scotchman never speaks truth without a 
fraudulent design. In council he generally affects to 
take a moderate part. Besides his natural timidity, it 
makes part of his political plan never to be known to 
recommend violent measures. When the guards are 
called forth to murder their fellow-subjects, it is not by 
the ostensible advice of Lord Mansfield ! Who attacks 
the liberty of the press? Lord Mansfield I Who 
invades the constitutional powers of juries? Lord 

• 22nd June, 1771. 



Digitized by VjOOQIC 



A-D. 1772. LOBD MANSFIELD. 375 

Mansfield I Who was that judge who, to save the 
King's brother, affirmed that a man of the first rank 
and quality, who obtains a verdict in a suit for criminal 
conversation, is entitled to no greater damages than 
the meanest mechanic? Lord Mansfield! Who is it 
makes Commissioners of the Great Seal ? Lord Mansfield! 
Who is it frames a decree for these Commissioners decid- 
ing against Lord Chatham ?* Lord Mansfield ! Com- 
pared to these enormities, his original attachment to the 
Pretender (to whom his dearest brother was confidential 
' secretary) is a virtue of the first magnitude. But the 
hour of impeachment toill come, and neither he nor 
Grafton shall escape me."t Then arose the grand con- 
troversy about Lord Mansfield's power to bail Eyre, 
charged with theft, in which Junius was egregiously in 
the wrong — clearly showing that he was not a lawyer, 
his mistakes not being designedly made for disguise, 
but palpably proceeding from an ignorant man affecting 
knowledge. Thus he urges Lord Camden, whom he 
accuses of remissness, to prosecute and to punish the 
delinquent Judge : " When the contest turns upon the 
interpretations of the laws, you cannot, without a formal 
surrender of all your reputation, yield the post of honour 
even to Lord Chatham. Considering the situation and 
abilities of Lord Mansfield, I do not scruple to affirm 
with the most solemn appeal to God for my sincerity, 
ijiat, in my judgment, he is the worst and most danger- 
ous man in the kingdom. Thus far I have done my 
duty in endeavouring to bring him to punishment. 
But mine is an inferior ministerial office in the temple 
of Justice. I have bound the victim and dragged him 
to the altar."J 

There were many consultations between Lord Mans- 

* Allnding to an absurd calumn j Lords, was malicionsly framed by Lord 

that a wrong decision of the Lords Com- Mansfield, 

missioners about the Pynzant estate, f 5th October, 1771. 

afterwards reversed in the House of % January, 1772. 
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field and his friends how these atrocious libels should 
be dealt with. Sir Fletcher Norton strongly recom- 
mended a prosecution, and even a summary application 
to commit the printer, and the author if he could be 
got at, for a contempt of court ; but this advice was 
rejected, being supposed to be prompted by a desire to 
bring the party libelled into greater disgrace, so that 
he might be forced to resign, and that the adviser, who 
had for many years been impatient to be put on the 
bench (although he never accomplished his objieot), 
might succeed to the vacant Chief Justiceship. There 
appeared in the Daily Advertiser a very able paper, 
signed Zeno, in defence of Lord Mansfield against all 
the charges Junius had brought against him, which was 
supposed to have been written by Lord Mansfield him- 
self ; but it only drew forth a more scurrilous diatribe 
in the shape of a letter to Zeno from Philo- Junius, — 
and all hope of refating or punishing him was aban* 
doned as hopeless. At last " the great boar of the 
Junto forest," who had gored the King and almost all 

at last his Court, and seemed to be more formidable 

than any ** blatant beast," was conquered, — 
not by the spear of a knight- errant, but by a little 
provender held' out to him, and he was sent to whet his 
tusks in a distant land. 

This certainly was a very great deliverance for Lord 
Mansfield, who had long been afraid at breakfast to look 
into the Daily Advertiser, lest he should find in it some 
new accusation, which he could neither passively submit 
to nor resent without discredit ; and although he might 
call the mixture of bad law and tumid language poured 
out upon him ribaldry, it had an evident effect in en- 
couraging his opponents in parliament, and in causing 
shakes of the head, shrugs of the shoulders, smiles and 
whispers in private society, which could not escape his 
notice. 
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CHAPTER XXXVn. 

CONTINUATION OF THE LIFE OF LORD MANSFIELD TILL THE 
DEATH OF LORD CHATHAM. 

The excessive violence of the attacks upon Lord 
Mansfield by Junius had made their effect a j). 1772- 
more transitory, and they were gradually for- ^^**- 
gotten amidst a succession of stirring events at home 
and abroad. 

In the autumn of 1774 he paid a visit to Paris, where 
his nephew, Lord Stormont, had by his j^^ 
interest been appointed ambassador, and had Mansfield 

visits Paris 

shown great energy in counteracting the 
intrigues of the Duke d'Aguillon for French aggran- 
disement. Louis XVI. had just commenced his inaus- 
picious reign, and many other distinguished Englishmen 
had come over to witness the festivities in honour of 
his accession. Lord Mansfield was presented to the 
King and to the young Queen, still " glittering like the 
morning star, full of life and splendour and joy." He 
was treated by both of them with marked civility ; for 
his reputation as a great magistrate had spread 
over Europe, and his noble appearance and manners 
added to the interest which this had excited.* Amidst 
the splendours of his reception at Versailles, little did 
he think he should live to hear the tidings of Louis 
and Marie Antoinette losing their heads on the 
scaffold. 

Now was the city of London convulsed by the dis- 
pute respecting the publication of parliamentary 

* He was so much pleased with the return he had his portrait painted in 
Tcoollection of this scene, that on his the costume whldi he then wore. 
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debates, — in the course of wMch the messenger of the 
House was committed to Newgate, and the Lord Mayor 
to the Tower. Events of stupendous magnitude were 
taking place in the East Indies, where a mercantile 
company, at first content with a storehouse in which 
they might expose their wares to sale, had become 
masters of a mighty empire. But it was America that 
chiefly absorbed the public attention. The scheme of 
p^^^^g taxing the colonies had been insanely re- 
ofthe*^ sumed; Franklin had been insulted by 
Sjnerica. Wcdderbum ; there had been riots at Boston ; 
coercion had been tried in vain; a general 
spirit of resistance manifested itself from the St. 
Lawrence to the Mississippi, — and civil war was im- 
pending. The paltry squabbles for place which had 
prevailed since the resignation of Lord Bute, till the 
appointment of Lord North as minister, were forgotten ; 
and the leaders of all parties, animated by nobler 
thoughts, deliberated upon the measures by which a 
sinking state might be saved from perdition. Lord 
Mansfield resumed his position as a political leader, 
and was again the chief organ of the Government in 
the House of Lords. Lord Bathurst, the Chancellor, 
seldom spoke, and never with effect. The other holders 
of office in the Upper House were Lord Sandwich, 
Lord Hillsborouglj, Lord Gower, and Lord Dartmouth, 
who were respectable in debate, but very inferior to 
the occupiers of the opposition bench — Lord Chatham, 
Lord Eockingham, Lord Camden, and Lord Shelbume. 
On the one side the only hope held out was from deter- 
mination, vigour, and severity ; while the other clung 
to gentleness, confidence, and conciliation, — without as 
yet for a moment admitting the* possibility that the 
mother-country could be reduced to the necessity 
of renouncing her sovereignty over her transatlantic 
colonies. 
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The first oocasion when Lord Mansfield appeared as 
leader in this memorable struggle was npon 
the motion to agree to a joint address of both 
Houses to the King, "lamenting the disturbances 
which had broken out in the province of Massachusetts, 
beseeching his Majesty to take the most effectual 
measures for enforcing due obedience to the laws and 
the authority of the supreme legislature, and assuring 
him of their resolution to stand by him at the hazard 
of their lives and fortunes."* The House of Lords 
having got into sad confusion, and the Government 
being in danger of discomfiture from the imbecility of 
the Lord Chancellor, the Chief Justice rose from a back 
bench and made a very long and able speech, a few 
passages of which still possess interest : 

" My Lords, — We are reduced to the alternative of adopting 
coercive measures, or at once submitting to a dis- 
memberment of the empire. Consider the question Jj^^i^g 
in ever so many lights, every middle way will speech for 
speedily lead you to either of these extremities, avigorras 
The supremacy of the British legislature must be oft^war? 
complete, entire, and unconditional ; or, on the other 
hand, the colonies must be free and independent. The claim of 
non-taxation is a renunciation of your authority. If the doctrine 
be just, it extends to the right of separating from you and 
establishing a new republic It is to the last degree monstrous 
and absurd to allow that the colonists are entitled to legislate 
for themselves on one subject and not on all. If they have any 
such privilege, the defence of it would justify resistance ; and I 
have not yet heard any noble lord say that their resistance 
would not be rebellion.'* f • • • " I admit the impolicy of the 
taxes imposed in 1767, which have been the cause of the 
troubles and confusion which we now deplore. They irritated 
the colonists, cramped our own commerce, and encouraged 
smuggling, for the benefit of our commercial rivals.^ But the 
course was to petition for their repeal, and not to tr^t them as 

* 18 Fftrl. HiBt. 233. t This was a skilful shot, for Lord 

t However, in answer to Dr. John- Camden was then Chancellor, and Lord 

son's ** Taxation no Tyranny,** there Chatham held the Priyy Seal, and was 

came o«t soon after a pamphlet entitled nominally prime minister, altliongh se- 

** Besistanoe no Bebellion.'' eluded from puhlio bvsiaesa. 
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illegal. Concession now is an abdication of sovereignty. All 
classes will feel severely the effects of war, and no one can 
answer for its events. The British forces may be defeated ; the 
Americans may ultimately triumph. But are you prepared to 
surrender without striking a blow ? The question being whether 
the right of the mother-country shall be resolutely asserted or 
basely relinquished, I tmst there can be no doubt that your 
Lordships are prepared firmly to discharge your duty, convinced 
that the proper season for clemency is when your efforts have 
been crowned with victory.** 

Lord Camden unconstitutionally and pusillanimously 
disclaimed having had any concern in the measure of 
taxing America adopted by the administration to which 
he belonged, saying that ** he was never consulted about 
it, and that he was at the time closely and laboriously 
employed in discharging the weighty functions of his 
office." 

Duke of Grafton : *' My Lords, it is mean, and much beneath 
the dignity of one who acted in the exalted station of 
Specimen the noble and learned Lord to try to screen himself 
mtuoners of ^^^^ *^® disagreeable consequences of the measure 
the House DOW deplored, and to shift the blame from his own 
th^iS^*f 8^<^^1^®^ ^^ those of others who, he knows, were no 
Ga)rge^in. more the authors of it than himself. The measure 
was consented to in the Cabinet ; the noble and 
learned Lord sat on that woolsack while it passed through this 
House in all its stages. He was the very person who officially 
notified the royal assent to it, and is he now to tell the House * 
that it passed without his approbation or participation ? With 
respect to the other noble and learned Lord, I must regret that 
the administration with which I was connected was the only 
one which, for a long course of years, had not the benefit of his 
assistance. Other administrations, no doubt, profited much by 
his experience and ability ; and, if he had continued to attend 
the Cabinet, I am sure his advice would always have been 
respectfully heard ; although, from doubts as to its being 
constitutional and expedient, it might not always have been 
followed." 

Lord Mansfield : " I feel this to be a direct attack upon me 
for improperly mixing in politics, and I must exculpate myself 
from the charge. I was a privy councillor during a part of the 
last reign, and I have been during the whole of the present 
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But there is a nominal council, and there is an efficient council 
called the Cabinet. For several years I acted as a member of 
the latter ; and, consequently, deliberated with the King's 
minister. However a short time previous to the administration 
in which the noble marquis opposite [Rockingham] presided, 
and some considerable time before the noble Lord succeeded him 
in that department, I prayed his Majesty to excuse my further 
attendance ; and, from that day to the present, I have declined 
to act as a member of the Cabinet. I have lived with every 
administration on equally good terms ; I have never refused my 
advice when applied to: the noble Marquis must recollect 
several occasions when I gave him the best assistance my poor 
abilities were capable o£ I was equally ready to assist the 
noble Duke ; and, if he had asked my opinion upon the taxes 
which, by his instrumentality, were imposed upon America, I 
should certainly have pronounced them impolitic. I opposed 
the repeal of the Stamp Act from a sense, of public duty ; but I 
took no other part in opposing the Government, and I even 
returned a hostile proxy that I might not appear to be encouraging 
others to obstruct its measures. I have never interfered unless 
for the good of my country, and no profit or emolument has ever 
accrued to me from being the member of any Cabinet." 

Lord Shelbume : " The noble and learned Lord who has just 
sat down endeavours to strengthen his bare assertion that he 
has never improperly interfered, by showing what little or no 
temptation he could have to interfere ; but the noble and learned 
Lord knows — every noble Lord in this house knows — a court 
has many allurements besides profit and emolument. He denies 
any obligations or personal favours whatever : but he will permit 
me to observe that smiles may do a great deal ; that, if he had 
nothing to ask for himself, he had friends, relations, and depend- 
ants, who have been amply provided for — I will not say beyond 
their deserts, but this I may say, much beyond their most 
sanguine expectations. Independent, however, of these consider- 
ations, I think the pride of directing the councils of a great 
nation to certain favourite purposes, and according to certain 
preconceived principles, may tempt to great hazards, and to 
interferences which, upon an impeachment, it would be hard to 
justify. Measures of high importance being disclaimed by the 
ostensible ministers who proposed them, we cannot tell by whom 
we are ruled, and we cannot be said to live under responsible 
government. Several bills of the last session for coercing our 
American brethren having been disavowed by the officers of the 
Crown who ought to have prepared them, it is natural for the 

Sublic to look to a great law Lord, notoriously high in the confi- 
ence of the present Cabinet (if not a member of it), with whose 
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doctrines the harsh enactments of these bills so exactly 
tgree." 

Lord Mansfield (rising in a great passion) : I thought, my 
Lords, it had been the leading characteristic of the members of 
this Assembly contrasted with those of another who too often 
descend to altercations and personal reflections, always to conduct 
themselves like gentlemen; but I see that rule departed from 
this evening for the first time. I charge the noble Lord who last 
addressed the House with uttering the most gross falsehoods. I 
totally deny that I had any hand in peparing oZZ the bills of the 
last session,* and I am certain that the law officers of the Crown 
never asserted that they had no hand in them. But whether 
they had or had not is of no consequence to me, for I am sure 
the charge applied to me is as unjust as it is maliciously and 
indecently urged." 

According to the Parliamejttary History, "Lord 
Shelbume returned the charge of falsehood to Lord 
Mansfield in direct terms.*' f This scene makes the 
conflicts approaching to personality which in onr day9 
sometimes take place, between law lords and other 
members of the House, appear almost courteous and 
orderly. I do not find that there was any apology, or 
that any of the parties were ordered into the custody 
of the Black Eod to prevent a breach of the peace. The 
House divided at two in the morning, — ^when the 
address was carried by a majority of 104 to 29, — and 
the following day passed over vdthout any news of the 
ex-Chancellor or the Lord Chief Justice of the King's 
Bench having fought a duel in Hyde Park.J 

The combat was speedily renewed in the House of 
Lords. America was the subject of almost daily dis- 
cussion ; and till the vigorous Thurlow was substituted 
as Chancellor for the feeble Bathurst, the efficient 
defence of the measures of the Government rested 
mainly on Lord Mansfield. He was not formally a 

* ^sric in the Parliamentary History nant ^th an aflOrmative, — admitting 

(▼ol. xYiii. p. 282), bat he can hardly that he prepared the bills de guQmt 

have used such language. This would agttur, 
be what he hlmselj^ In the Court of f Vol. xviil. p. 283. 
King's Bench, would have called ** a J 18 Pari. Hist. 321-298. 
negative pregnant," i^. a negative preg- 
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member of the Cabinet, but Lord North was in frequent 
communication with him ; he had audiences of the 
King, and he was substantially a minister. 

He strongly urged (and so far he was right) that if 
there was to be a civil war it ought to be carried on 
by England with more vigour. When the 
bill to prohibit all intercourse with certain 
of the American states was debated, he thus answered 
the argument that the measure would produce great 
distress : 

" Yet, my Lords, admitting all this to he true, what are we to 
do ? Are we to rest inactive, with our arms folded, till they 
shall think proper to begin the attack, and gain strength to act 
against us wiiii effect? We are in such a situation, that we 
must either fight or be pursued. What a Swedish general in 
the reign of Gustavus Adolphus said to his men, just on the eve 
of a battle, is extremely applicable to us at present. Pointing 
to the enemy, who were marching down to engage him, said he 
*My lads, you see those fellows yonder; if you do not kill 
them, they will kill you.' My Lords, if we do not get the 
better of America, America will get the better of us. We do 
not fear that they will attack us at home ; but consider what 
will be the fate of our sugar islands ? what will be the fate of 
our trade?" 

He goes on at great length to argue that if the in- 
surgents obtained independence they would g^ ^^ 
speedily wrest from us all our possessions in oonsequencee 
the West Indies, as well as on the continent pendence of 
of America, and that we should be utterly '^™®^^- 
ruined by their great commercial prosperity: the 
doctrine still being entertained, — even by intelligent 
men, who never thought of reciprocity or believed 
that goods exported or imported are paid for otherwise 
than by the precious metals, — that there is a limited 
and invariable aggregate of coromerce in the world ; 
and that in proportion as any nation has a large share 
of it, less is left for others.* 

• 18 Pari. Hist. 1102. 
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The town was for a time relieved from such diBcns- 
Trial of the sioiis by the trial of the Duchess of Kingston 
kSS^q' for bigamy, which was regarded as an 
forwgamy. amnsing farce. Lord Mansfield, seeing the 
nature of this exhibition, and aware how it must ter- 
minate, ineflfectually attempted to mitigate the disgrace 
it must bring upon the administration of justice by 
moving that— instead of Westminster Hall being fitted 
up for the occasion as if a sovereign were to be called 
to account for subverting the liberties of his people, or 
the governor of a distant empire become dependent on 
the crown of England were impeached for oppression 
and misrule, — ^the amorous intrigues of this lady of 
fashion should be investigated in the small chamber in 
which the Peers then usually met. Several peei-s 
having urged that from the dignity of the party 
accused, the more solemn mode of proceeding should be 
preferred, he said, — 

** I do not conceive that the charge against the lady has any- 
thing sufficient to distinguish it from many others tried at your 
Lorfihips' bar. In 1725 I was present myself when Lord Mac- 
clesfield was tried for a grievous offence at this bar ; an offence, 
considering the office he then held, that of Chancellor of Great 
Britain, accompanied by several aggravatinjg circumstances, for 
which he might have incurred a fine that would have affected 
perhaps the whole of his fortime, and, consequently, have ruined 
his family. The proceedings were by impeachment, — ^the most 
solemn mode of preferring an accusation known under our laws. 
The prosecution was not carried on by .counsel, as this will be, 
but by managers of the House of Commons, many in number. 
All accusations by bill of attainder are carried on at this bar, 
and Lord Strafford lost his head on the event of a trial so con- 
ducted, the place of trial not being considered one of the hardships 
he had to encounter.* If, then, trials affecting the life, fortune, 
and honours of a peer of the realm have proceeded in the 
chamber of parliament, will your Lordships think that greater 
solemnity is due to a trial where conviction can lead to no punish- 
ment ? — for I must remind your Lordships that this is a clergiable 

* Lord Straiford's trial on the im- although it was on the bill of attainder 
peachment was in Westminster Hall, that he suffered.— ^ St. Tr. 1413. 
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offence, for whicli a peeress can only be admonished 'to sin no more, 
lest a worse thing befall her.' If she is brought to trial in West- 
minster Hall, the eyes of Great Britain and of all Europe will im- 
patiently wait for the issue ; and what will be thought when a ver- 
dict of Guilty produces nothing but an admonition and a curtesy.** 

However, the Peers would have the spectacle, and it 
terminated exactly as was here foretold.* 

Lord Mansfield, for his judicial services, deserved the 
highest distinctions that could be bestowed on him ; and 
by the part he took against the Americans he was 
specially endeared to George III., who entered into the 
contest and persevered in it with much more eagerness 
than any of his ministers. As a mark of royal favour, 
the Chief Justice had some time before this been created 
a Knight of the Thistle ; and now he was raised to a 
higher dignity in the peerage, with a limita- 
tion to preserve the title although he had no 2^|^^ 
children, and to make it take precedence of flew created 
the hereditary honours of his house. He was 
made Earl of Mansfield, of Mansfield in the county of 
Nottingham, with remainder to Louisa Viscountess Stor- 
mont and her heirs, by Viscount Stormont, the nephew of 
the new Earl. The lady was thus introduced because it 
had been erroneously decided that a British peerage 
could not be conferred upon a Scotch peer 

• A J) 1792 

although he might inherit it from his mother. 
When this absurdity was, some years afterwards, cor- 
rected by a contrary decision, a new patent was granted 
to Lord Mansfield, in which he was designated Earl of 
Mansfield, of Caen Wood, in the county of Middlesex, 
with remainder to Viscount Stormont and his heirs. 
Thus two Earldoms of Mansfield were constituted — the 
latter of which, on the death of the first grantee, de- 
scended upon Viscount Stormont, — while the former was 
taken by the Viscountess, and enjoyed by her in her own 
right many years after her husband's death. 

* 18 Pari. Hist 1112.; 20 St Tr. 355-661. 

VOL. ni, 2 c 



Digitized by VjOOQIC 



/ 



38e BEIGN OF OEORGE UL Chap. XXXVn. 

On his first promotion in the peerage, the Earl of 
Mansfield received this congratulatory epistle from his 
old school-fellow, Bishop Newton : — 

"Kew Green, Oct. 20th, 1776. 

"My Lord,— You have long merited the highest honours 
which this country can bestow ; hut it was not fitting that they 
should die with you : something should remain as a monument 
to posterity. I beg leave, therefore, to congratulate your Lord- 
ship, or rather my Lord Stormont, upon your additional titles. 
Nothing can be properly an addition to yourself. Tou may 
rank higher in the world, but you cannot rise higher in the 
opinion and esteem of all who know you, and particvuarly o^ 

** My dear Lord, 
" Your Lordship's ever affectionate and obedient servant, 

"J. Beist.'* 

The following answer was returned, disclosing the 
private feelings of the writer on this occasion, and pre- 
senting him in rather an amiable point of view : — 

"Kenwood, Oct. 22, 1776. 

" My dear Lord, — I am exceedingly flattered by your letter, 
which I have just received ; because I kuow the friendly sin- 
cerity of the heart from whence it flows. You do justice to my 
view in this creation. Lady Stormont is five months gone with 
child. If it please God to bless Lord Stormont with issue 
male, I wish, from a pardonable vanity because common, that 
they may represent my name as their first title. The manner 
of conferring this mark did -great honour, and consequently gave 
great pleasure, to 

" Your most affectionate, &c. 

" Mansfxeld." 

But we must now return to graver matters. Hosti- 
lities with America ere long began ; and notwithstand- 
ing frequent appeals to the principles of freedom from 
Lord Chatham, Lord Camden, and the Opposition leaders 
in the House of Commons, there can be no doubt that the 
war in its origin was popular, and that the vast majority 
of Englishmen approved of Lord Mansfield's exhortations 
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to crush rebellion and to preserve Britisli ascendancy. 
His sentiments harmonised even with those 
of the city of London, where Wilkes had John Home 
fallen into contempt. Therefore, when called J^.*^*^ 
upon to try lEome Tooke for a libel in taking Jyiy *. 
part with the Americans, he felt none of the 
misgivings and apprehensions which had overwhelmed 
him on the trials of the printers of Junius. The dema- 
gogue who now struggled to bring the Government 
into odium, — notwithstanding his great acuteness and 
power of sarcasm, — was not very successful in gaining 
public sympathy, — so that he was never able to rival 
Wilkes as the representative of a popular constituency, 
— ^and never had even a taste of parliament till, very late 
in life, he became the nominee of the capricious owner 
of a rotten borough, who hesitated some time between 
him and a negro. 

The charge against him was for writing and publish- 
ing an advertisement, proposing a subscription " to be 
applied to the relief of the widows, orphans, and aged 
parents of our beloved American fellow-subjects, who, 
faithful to the character of Englishmen, preferring 
death to slavery, were, for that reason only, inhumanly 
murdered by the King's troops at Lexington and Con- 
cord, in the province of Massachtusetts." He conducted 
his defence in person against Mr. Attorney General 
Thurlow. His great object seems to have been to pro- 
voke Lord Mansfield to a sally of impatience, of which 
he might have taken advantage ; and he even cross- 
examined some printers of newspapers respecting their 
having been " solicited not to insert any observations 
upon a late legal Earldom:" but he was completely 
foiled, for the Chief Justice remained throughout calm 
and placid, and, always felicitously seizing the right 
moment for the exercise of authority, gained an un- 
sullied triumph.* In summing up to the jury, he not 
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only left to them his usual questions as to publication 
and the innuendoes, but, confident in their cmti-Tankie 
feelings, he asked their opinion on the criminality of 
the alleged libel, saying, — 

** Read ! You will fonn the ooDclusion yourselves : * Our be- 
loved American fellow-subjects,' — in rebellion against the state ! 
They are our fellow-subjects, but not so absolutely beloved with- 
out exception I ' Beloved ' to many purposes ; beloved to be 
reclaimed; beloved to be forgiven; beloved to have good done 
to them ; but not beloved to be abetted in their rebellion ! 
The information charges the libel to relate to the King's Govern- 
ment and the employment of his troops. Bead it, and see 
whether it does relate to them. If it does, what is the employ- 
ment they are ordered upon? The paper says, *to murder 
innocent subjects, because they act like Englishmen and prefer 
hberty to slavery !' Why, then, what are they who gave the 
orders? What are they who execute them ? Draw the con- 
clusion. Bead this paper, and judge for yourselves. You will 
consider whether it conveys a harmless innocent proposition for 
the good and welfare of this kingdom, the support of the legis- 
lative government and the King's authority according to law ? 
Is the contest to reduce innocent subjects to slavery ? and w^re 
those who fell fighting against the King's troops at Lexington 
really mv/rdered (as you have been told) like the unhappy 
victims who were massacred in their beds at Glenco ? " 

The jury, after a short deliberation, found a verdict 
of Quilty ; and the defendant was sentenced to a year's 
imprisonment, and to pay a fine of 200Z.* 

But the hope of speedily crushing the Americans, 
which had animate Lord Mansfield, and had 
Sf^SSca. uiduoed the great bulk of the nation warmly 
to support the policy of the government, was 
cruelly disappointed. Every fresh arrival showed the 
aspect of affairs beyond the Atlantic to be more and 
more alarming, and in the course of a few months came 
the stunning intelligence that General Burgoyne and 
his army had capitulated at Saratoga. The poignancry 
of Lord Mansfield's grief at seeing all his predictions 

• 20 St. Tr. 661-802. 
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falsified, and being reproached as one of the principal 
authors of the measures which had proved so disastrous, 
was greatly aggravated by the attempt to 
form a new administration, at the head of 
which was to be placed the man whom he most dreaded 
and most hated. His own office was secure, with all its 
great emoluments : but he was to lose power, which, 
notwithstanding his assertions and perhaps his belief 
to the contrary, he fondly ch^ished; and he must 
either go into opposition, which was uncongenial to 
his nature, or become the humble supporter of an 
imperious rival. He was relieved from these appre- 
hensions by the failure of the negotiations with Lord 
Chatham which had been entered into when France 
showed a determination to take part with the Ameri- 
cans ; and he continued vigorously to support Lord 
North against all the proposals which were pressed 
upon him for renouncing our supremacy over the 
colonies, or for making concessions to them with a 
view to conciliation. Lord Chatham; who recommended 
the latter course, still scorning the notion of ALmerican 
independence, seemed to become more formidable in 
intellect as his bodily faculties decayed ; and during 
his declamation against the employment of savages with 
scalping-knives in carrying on the war. Lord Mansfield 
silently quailed under him, afraid of being blasted by 
the lightning of his wrath, while he spoke these scorn- 
ful words : — " I do not call for vengeance on the heads of 
those who have been guilty ; I only recommend retreat : 
let them walk off, and let them make haste, or speedy 
and condign punishment will overtake them." 

It was indispensably necessary to meet such attacks 
with firmness, or to perish by them ; and when Lord 
Chatham announced his intenl^on, notwithstanding 
severe illness, to be present on the Duke of Eichmond*s 
motion in the committee on the state of the nation, it 
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was resolved that the fiiends of Goyemment shotild 
answer him,— and Lord Mansfield remembering conflicts 
with his great rival in which he himself had the 
advantage, felt his courage revive. 

Fate had ordained that they should never have 
Death of Lotd *^^*^®^ Conflict. The appointed day arrived. 
Chatham. Lord Chatham appeared, and spoke some 
^^^'^' time with all his ancient fervour; but he 
perished in the effort. When, in the garb of sickness, 
he was led into the House between his son and son-in- 
law. Lord Mansfield joined in the voluntary tribute of 
respect paid to him by standing up while he passed to 
his proper place. Having risen slowly and with diffi- 
culty to address the House, supported under each arm 
by his relatives, the dying patriot took one hand from 
his crutch, and, raising it, and casting his eyes towards 
heaven, he thus began : — " I thank God that I have 
been enabled to come here this day to perform my 
duty, and to speak on a subject which has so deeply 
impressed my mind. I am old and infirm — have one 
foot, more than one foot, in the grave; — I am risen 
from my bed to stand up in the cause of my country — 
perhaps never again to speak in this House." Most 
who heard him were softened with pity, as well as 
struck with awe ; but Lord Mansfield appeared to be 
thinking only of the topics which were likely to be 
urged by the assailant, and the best arguments to be 
used in answering him. The exertion of the orator 
proving too mighty for his enfeebled frame, he sank in 
a swoon, and the House was thrown into alarm and 
agitation, — ^but Lord Mansfield so conducted himself as 
entirely to escape the charge of affected sorrow. 

We have the most authentic account of what then 
Lord Mans- P^ssed in a letter written immediately after 
ha^ou^in *^ *^® Duk? of Graftou, who was absent, by 
this occasion. Lord Camden, who had been sitting by the 
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side of Lord Cliatham, and who thus describes tke 
catastrophe : — 

*' He fell back upon his seat, and was to all appearance in the 
agonies of death. This threw the whole House into confusion ; 
every person was upon his legs in a moment hurrying from one 
place to another, some sending for assistance, others producing 
salts, and others reviving spirits. Many crowding ahout the 
Earl to observe his countenance, all aflPected, most part really 
concerned ; and even those who might have felt a secret pleasure 
at the accident, yet put on the appearance of distress, except 
only the Earl of M., who sat still, almost as much unmoved as 
the senseless body itself.* 

An attempt has been made by a warm admirer and 
most eloquent eulogist of Lord Mansfield to rescue him 
from the charge of this supposed nonchalance, and to fix it 
upon another : — " The Earl of M.," says Lord Brougham, 
** so discreditably mentioned in this letter, must have 
been Lord Marchmont. In the Lords' Journals for that 
day, April 7, 1778, he and Lord Mansfield are the only 
Earls of M. present ; and Lord Mansfield was wholly 
incapable of suflfering such feelings to be seen on such 
an occasion." f 

The Earl of Marchmont was present on this occasion, 
but I know not why insensibility should be imputed to 
him more than to his distinguished countryman ; and 
it is quite certain that his demeanour would have 
excited no attention,^that all mankind must have 
been anxious to observe the impression made by the 
death-blow of Chatham on an old rival, — and that Lord 
Camden, vmting to the Duke of Grafton, by " the Earl 
of M.," could mean none other than the Earl of Mans- 
field, whom they both knew so familiarly. Besides, I 
am not sure that the imputation, though maliciously 
meant, ought seriously to lower the object of it in our 
esteem, for it is not pretended that he betrayed any 

• See 19 rwrl. Hlsfc. 1012-1058. t Law Review, vol. ii. p. 316. 
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8atis£GU3tion ; and, instead of idly proffering assistance, 
or hypocritically beating his bosom, he might have 
been thinking with some tenderness of their first 
meeting as students at Oxford, or calmly consider- 
ing how soon his own earthly career must be con- 
cluded. 

It cannot be denied, however, that he acted an un- 
generous part in the proceedings which were proposed 
to do honour to the memory of the deceased, and to 
mark the public gratitude for his services in advancing 
the glory and prosperity of the country. Upon an 
address of the House of Commons, the King having 
given directions that the remains of the great patriot 
should be deposited in Westminster Abbey, Lord 
Shelbume gave notice of a motion in the House of 
Lords, that their Lordships should all attend the 
faneral. Although there was a strong canvass. Lord 
Mansfield could not make up his mind to vote either 
for it or against it. He pusillanimously absented him- 
self; and, upon a division, the motion was negatived 
by a majority of one.* 

If he thought that the Peers, in their aggregate 
capacity, should not pay such homage to an individual 
from whose opinions they had generally differed, he 
might, without suspicion of political inconsistency, 
have attended the solemnity as a private person, to 
show his respect for the splendid talents and acknow- 
ledged virtues of him whom he had known intimately 
when a boy, and with whom he had been engaged in a 
competition for honourable distinction above half a 
century. But while the Court could not resist the 
general impulse in favour of a public faneral, all true 
courtiers endeavoured to diminish the effect of it ; and 
Lord Mansfield's name is not to be found in the list of 
those who saw consigned to the tomb the dust of the 

* Lords' Journals, 19 Pari Hist, 1233. 
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greatest orator and statesman England had produced 
for ages.* 

An opportunity soon occurred to him for relieving 
himself from the uneasy feelings which must have 
annoyed him when he reflected on his paltry conduct. 
The bill for annexing an annuity of 4000Z. a-year to 
Lord Chatham's title, which had passed the House of 
Commons almost unanimously, was strongly opposed 
in the House of Lords ; and the Lord Chancellor and 
other members of the party called the " King's Friends," 
not only objected to it on the score of economy, but 
made violent attacks on the career and character of the 
deceased Earl, — even depreciating his talents.f Lord 
Mansfield was present, but remained silent.J I am 
afraid it is impossible to doubt that on this and other 
occasions he displayed a want of heart, as well as of 
moral courage. But we must not hate or despise him 
for these infirmities : if, to the great qualities which he 
actually possessed, he had added the boldness of Chat- 
ham and the friendly enthusiasm of Camden, he woTild 
have been too perfect for human nature. 

• " Lotd Chatham's Mineral was J On a dlrision the numbers were, for 
meanly attended, and Goyemment in- the bill 42, against it 11. I have not 
geniooBly contrived to secure the doable been able to find out with certainty how 
odium of suffering the thing to be done "Lord Mansfield voted. There was a 
and of doing it with an ill grace." protest, setting forth that ••this may in 
CGil>b(m*8 Misc. Works, vol. I. p. 638.) after-time be made use of as a precedent 
The Annual Register for 1778, however, for fiictious purposes, and to the en- 
eays that ••the funeral was attended by riching of private families at the public 
a great number of lords, mostly in the expense;" but this was not signed by 
minority." Loi^ Mansfield, and only by one prelate 

f Thurlow, in his coarse bantering ftnd three temporal peers. — 19 Pari, 
manner, concluded with a parody upon Hist. 1233-1256. 
the stanza in Chevy Chase respecting 
the death of Percy:— 

•• Now God be with him," said our King, 
•« Sith 'twill no better be. 
I trust I have within my realm 
Five hundred as good as he." 
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CHAPTER XXXVni. 

CONTINUATION OF THE LIFE OF LORD MANSFIELD TILL THE 
CONCLUSION OF THE TRIAL OF LORD GEORGE GORDON. 

Lord Mansfield and his friends expected tliat after 
the death of Chatham he would have an nn- 
Lord Mans- bounded ascendaucj in the House of Lords ; 
ti^ iiS^rt- ^^^ it is an undoubted fact that from this 
SdwtT *™® ^^ political importance greatly declined, 
g^g^ He was not so much wanted as the champion 
of the Government, and the stimulus which 
had excited him to his finest parliamentary displays 
was gone. Thurlow, firmly seated on the woolsack, 
proved himself a match in debate for any member of 
Opposition ; and he gallantly defended aU ministerial 
measures till the nation, universally become sick of the 
war which they had once so much approved, forced 
Lord North to resign, that a negotiation might be 
opened with our revolted colonies as an independent 
state. 

I find only one speech of Lord Mansfield upon the 
American question after Lord Chatham's death ; and^ 
strange to say, in this he recommends a coalition 
between the parties into which the state was then 
divided: but we must recollect that he no longer 
dreaded seeing in the council him whom he and the 
King so mortally hated, and that there was no chance 
of the Government being able to carry on the wur 
without some great accession to its strength. 
* At the meeting of parliament in November, 
1779, the Marquis of Bockingham, in opposing the 
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address, moved an amendment, which, after drawing a 
contrast between the happy state of affairs at the acces- 
sion of his Majesty and the lamentable one to which 
the nation was reduced, represented to his Mcgesty that 
"if any thing could prevent the consummation of 
public ruin, it could only be new councils and now 
counsellors." Lord Mansfield took a review of the 
different administrations which had succeeded each 
other during the present reign ; showing that each of 
them was as much answerable for the disasters now 
deplored as the present administration, in whose time 
they had actually occurred : — 

** The tax on tea,* said he, " sowed the seeds of the present 
rebellion ; and that was imposed by the noble Duke ^^ reoom- 
in the blue ribbon who now complains so bitterly of mends a ' 
the measures of the Government I will give no coouuonof 
opinion at present whether it was a wise tax or not ; P*^*®* 
but it was sanctioned by the noble and learned Lord [Lord 
Camden] who has denounced with such bitterness all who have 
advised the Crown since he resigned : and a noble Earl, who 
may now be considered the most active leader of Opposition, 
then had a seat in his Majesty's councils, and never -openly ob- 
jected to it. To suppose that he privately condemned, and yet 
appeared in parliament to support it, is an imputation that I 
would not throw upon him or upon any member of this assembly. 
The present ministers neither passed the Stamp Act nor repealed 
it, nor imposed the tea duty, nor induced the Americans to resist 
it. Why should they only be punished when the crime is 
common? and why should they be punished by the true 
authors of the misfortunes laid to their charge V But, my Lords, 
let us rather consider how the nation can be rescued Irom the 
perils which surround it. I say that nothing but a full and 
comprehensive union of all parties can effect its salvation. I am 
old enough to remember the country in very embarrassed 
situations — none, 1 acknowledge, like the present. I have seen 
violent party struggles — none so violent as the present. Never- 
theless, J by no means despair." Having alluded to the arrange- 
ment made on the retirement of Sir Robert Walpole, and the 
formation of Lord Chatham's first administration, he continued : 
— " 1 had a hand in that negotiation, and what was the con- 
sequence? Two persons only, after some fluctuation, were 
taken in ; yet by so immaterial a change, the nation was satisfied. 
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a coalition ensued, and the effect of that seasonable union was 
the immense accession of territory made in the course of the 
late glorious war. How far the temper of the nation or the 
state of parties may admit of a coalition at present, I will not 
pretend to determiue; but, my Lords, it is an event most 
earnestly to be desired, for the country requires the assistance of 
every heart and hand ; and with such co-operation, although I 
am far from desponding, I shall still anxiously await the event. 
My resolution is firm, but my confidence staggers." 

Still the Government was strong in point of num- 
bers, and the amendment was negatived by a majority 
of 82 to 41.* 
I now approach scenes which are most discreditable to 

the English nation, but in which Lord Mans- 
Loni Oec»g» ^^^^ appears to the highest advantage. To 
Gordon's expjain why he was the special object of the 

fury of the fanatical mob headed by Lord 
Gteorge Gordon and for several days in possession of the 
capital, I must go back to some of his dedusions on 

questions connected with religion. He was 
fidd'8*5Jirof actuated by the enlightened principles of 
religious toleration ; and, although a sincere friend to 

the Church of England, he steadily protected, 
by the shield of the law, both Dissenters and Boman 
Catholics from the assaults of bigots who wished to 
oppress them. 

Lord Mansfield was the first judge who extended 
the prerogative writ of mandamus to enforce the ad- 
mission of a dissenting minister to an endowed chapel : 
saying,— 

" The right itself being recent, there can be no direct ancient 
precedent*, but every case of a lecturer, preacher, 
SSerSSi*** schoolmaster, curate, or chaplain, is in point. Here 
mStstere? is » function with emoluments and no specific legal 
remedy. The right depends upon election, which 
interests all the voters. The subject is of a nature to inflame 
men's passions. Should the Court deny this remedy, the con- 

• 20 PArL Hist. 1020-1092. 
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gregation may be tempted to resort to force. A dispute as to 
who shall preach Christian charity, may well raise implacable 
feuds and animosities, in breach of the public peace, to the 
reproach of government and the scandal of religion. Were we 
to deny the writ, we should put Presbyterian Dissenters and 
their religious worship out of the protection of the law." ♦ 

The question having arisen whether, in an action to 
recover penalties for bribery, a Quaker could be ad- 
mitted as a witness on his affirmation without taking 
an oath. Lord Mansfield said, — 

*' This question is of great importance to all the Quakers in 
the kingdom, and to the general administration of ij,^^^ 
justice. I wish the aflSrmation of a Quaker had been oJi^* 
put on the same footing as an oath in all cases what- admitted in 
soever ; and I see no reason against it, for the punish- J^ briiSry 
ment of the breach of it is the same. Upon general 
principles I think the affirmation of a Quaker ought to be 
admitted in all cases, as well as the oath of a Jew or a Gentoo, 
or of any other person who thinks himself really bound by 
the mode and form in which he attests. But even the limited 
indulgence which they enjoy was obtained with much difficulty 
and after a long struggle, llie legislature formerly looked upon 
Nonconformists as criminals; and Quakers, in particular, as 
obstinate offenders. This only served to increase their number. 
If they had been let alone, perhaps they would not have come 
down to these times. The more generous and liberal notions of 
the present age do not look upon real scruples in the light of an 
offence. However, Quakers are still excluded from giving 
evidence in * criminal causes,'! and we are to say what was the 
meaning of the legislature by this exclusion. Although it may 
not be possible to give any good reason for the exception, it was 
made and it must be followed. But, being a hard positive . law, 
it is not to be extended by construction. Now, although 
bribery is a crime, this action to recover penalties for bribery is 
a civil cause, as much as an action for money had and received. 
The exception must be confined to cases technically criminal. 
A different construction would not only be injurious to Quakers, 
but prejudicial to the rest of the King's subjects who may want 
their testimony."! 

* 3 Borr. 1269; Holl. MS; Bex v. in force above half a oentaiy longer; 

Barker. but if a man is now fi&lsely accused of 

t 7 & 8 W. III. 0. 34. mnrder, he may escape the gallows by 

t Atckuon V. JSvereU, Oowp. 382. calling a Qoaker to prove his innocence. 

The ezoeptioD, so modified, oontinaed See 9 Oeo. lY. c 32 ; 3 & i W. IV.o. 49. 
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A still nobler opportunity was afforded to Lord 
Mansfield of showing his liberality in matters 
not liable to of religion, when the corporation of the city 
^i^Mpting of London, wishing at once to swell their 
rMuirSg revenues and to punish Dissenters, passed 
the^ES!?*** * bye-law inflicting a heavy pecuniary mulct 
liabed upou freemen who, being elected, should not 

serve the office of sheriff; and then elected a 
Dissenter, who they knew would not serve, as he could 
not take the sacrament according to the rites of the 
Church of England, This gentleman, being sued for 
the penalty, pleaded, by way of defence, that " he was 
a Dissenter and therefore incapable of serving." This 
plea was overruled in the court in which the action 
was commenced, but the case ultimately came by appeal 
before the House of Lords. Fortunately we have an 
authentic account of Lord Mansfield's judgment, recom- 
mending a reversal. It was taken down by Dr. Philip 
Faraoeaux, a famous Presbyterian divine, who was 
present when it was delivered, and his report of it 
was afterwards revised by Lord Mansfield. Although 
of great length, the whole of it may be perused with 
delight, but I can only afford to introduce a few extracts 
from it : — 

** There is no usage or custom independent of positive law which 
makes Nonconformity a crime. The eternal principles of natural 
religion are part of the common law ; the essential principles of 
revealed religion are part of the common law ; — so that any person 
reviling, subverting, or ridiculing them, may be prosecuted at 
common law.* But it cannot be shown from the principles of 
natural or revealed religion that, independent of positive law, 
temporal punishments ought to be inflicted for mere opinions 
with respect to particular modes of worship. Persecution for a 
sincere, though erroneous, conscience is not to be deduced from 
reason or the fitness of things Conscience is not control- 
lable by human laws, nor amenable to human tribunals. Perse- 

* This, I think, is the trae sense of tianityls port and |MUwel of the oommon 
the often-rqieated uuoim, that **Chii8- law of BngUiid.'' 
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cution, or attempts to force conscience, will never produce 
conviction, and are only calculated to make hypocrites or 
martyrs. 

"My Lords, there never was a single instance, from the 
Saxon times down to our own, in which a man was punished for 
erroneous opinions concerning rites or modes of worship, but upon 
some positive law. The common law of England, which is only 
common reason or usage, knows of no persecution for mere opi- 
nions. For atheism, blasphemy, and reviling the Christian re- 
ligion, there have been instances of persons prosecuted and 
punished upon the common law ; but bare nonconformity is no sin 
by the common law ; and all positive laws, inflicting any pains or 
penalties for nonconformity to the established rites or modes are 
repealed by the Act of Toleration, and Dissenters are thereby 
exempted from all ecclesiastical censures. What bloodshed and 
confusion have been occasioned from the reign of Henry IV., when 
the first penal statutes were enacted, down to the revolution in this 
kingdom, by laws made to force conscience I There is nothing 
certainly more unreasonable, more inconsistent with the rights of 
human nature, more contrary to the spirit and precepts of the 
Christian religion, more iniquitous and unjust, more impolitic, 
than persecution. It is against natural religion, revealed religion, 
and sound policy. Sad experience and a large mind taught that 
great man, the President De Thou, this doctrine. Let any man 
read the many admirable things which, though a papist, he hath 
dared to advance on this subject, in the dedication of his history 
to Henry IV. of France (which I never read without rapture), and 
he will be fuUy convinced, not only how cruel but how impolitic it 
is to prosecute for religious opinions. There was no occasion to 
revoke the edict of Nantes ; the Jesuits needed only to have ad- 
vised a plan similar to that which is contended for in the present 
case : make a law to render them incapable of office ; make another 
to punish them for not serving. If they accept, punish them (for 
it is admitted on all hands, that the defendant, in the cause before 
your Lordships, is prosecutable for taking the office upon him.— 
Jf they accept, punish them ; if they refuse, punish them : if 
they say yes, punish them ; if they say no, punish them. My 
Lords, this is a most exquisite dilemma, from which there is no 
escaping; it is a trap a man cannot get out of; itisasbadpersecu- 
tldn as that of Procrustes : if they are too short, stretch them ; 
if they are too long, lop them.* 

This noble vindication of the rights of conscience 
produced an unanimous reversal of the decree of the 
Lord Mayor's Court, but caused considerable clamour 
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in the City ; and Lord Mansfield was set down with 
many as ^ little better than an infideL" 

What oompleted his bad name, was his direction to 
^^^pqjjjti^^ the jury in an action brought against a 
»^JJJ^ person, alleged to be a Boman Catholic priest, 
priej* for celebrating mass, which, as the law then 

with the stood. Subjected him, if found guilty, to a very 
^!i^ severe penalty. I must confess that the 

'°^- eflfort made on this occasion to evade an ob- 

noxious penal statute can hardly be justified, and that 
the better course would have been to allow it to be 
enforced^ so that, its injustice being made manifest, it 
might more speedily be repealed. From the com- 
mentaries upon the evidence there can be little doubt 
that it was really sufficient to make out the case : — 

Lord Mansfield : ** There are here two questions for your con- 
sideration: 1st. Is the defendant a priest? 2d. Did he say mass? 
By the statute of Queen Elizabeth it is high treason for any man 
proved to be a Popish priest to breathe in this kingdom. By 
what was considered a mild enactment in the reign of William 
ni., a Popish priest convicted of exercising his functions is 
subject to nne and perpetual imprisonment. But, first, he is to 
be proved to be a priest, for, unless he be a priest, he cannot be 
touched for the enormity of saying mass ; and then, unless he 
be proved to have said mass, the crime of being a priest will 
escape with impunity. Now the only witness to the mass is Payne 
— a very illiterate man, who knows nothing of Latin, the language 
in which it is said, and moreover, he, as informer, is witness in lus 
own cause ; for upon conviction, he is entitled to 1002. reward. 
Several others were' cfJled, but not one of them would venture to 
swear that he saw the iSe^endant say mass. One swore that he 
sprii^led with holy watei^; aiiother, that he addressed some prayers 
to the Virgin Mary in English ; another, that he heard him preach, 
and, being asked what the sermon was about, observed that 'it 
taught the people that good works were necessary to salvation — 
a doctrine which he looked upon as wholly at variance with the 
Protestant religion I ' Then, as to the defendant being a priest, 
you are not to infer that because he preached ; for laymen often 
perform this office with us, and a deacon may preach in the 
Church of Rome. A deacon may be a cardinal, — if he may not 
be Pope. A deacon may even administer some of their sacramentSy^ 
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and perform many of their services ; and we do not know that 
he may not elevate the Host — at least I do not know but he 
may, and I am persuaded you know nothing about it. If a 
deacon may perform all the ceremonies to which Payne swears, 
there is no evidence that the defendant is a priest. Why do 
they not call some one who was present at his ordination? 
You must not infer that he is a priest because he said mass, and 
that he said mass because he is a priest.* At the Reformation, 
they thought it in some measure necessary to pass these penal 
laws, for then the Pope had great power, and the Jesuits were 
then a very formidable body. Now the Pope has little power, 
and it seems to grow less every day. As for the Jesuits, they 
are now banished from almost every state in Europe. These 
penal laws were not meant to be enforced except at proper 
seasons, when there is a necessity for it ; or, more properly 
speaking, they were not meant to be enforced at all,, but were 
merely made in terrorem. Now, when you have considered all 
these things, you will say if the evidence satisfies you. Take 
notice, if you bring him in guUty the punishment is very severe, 
a dreadiiil punishment indeed! Nothing less than perpetual' 
imprisonment ! "f 

The jury found a verdict of Not Quilty ; but many 
zealous Protestants were much scandalized, and rumours 
were spread that the Chief Justice was not only a 
Jacobite but a Papist, and some even asserted that he 
was a Jesuit in disguise. 

He continued, nevertheless, steadily to support the 
cause of religious liberty ; and when the bill 
was brought forward to repeal so much of the mitigate the 
act of William as condemns a Popish priest J^SSfst^'^' 
to fine and perpetual imprisonment for say- Cathoucs. 
ing mass, and disqualifies a Papist to be the 
owner of land by inheritance or purchase, he expressed 
his entire approbation of it, although it passed with so 

* ThfB reminds me of the Judge who, partridges, and shot two of th^n, ob- 

mnch disliking the game laws, and Jected that there was no eyidenoe that 

trying an action against a man for using the gun was loaded with shot, and ad- 

a gon to kUI game without being qua- vised tlie Jury to conclude that the birds 

lifUid, when it had been proved that the feU down dead from the fright, 

defendant, being in a stubble field with f Holl., p. 1T6-179. 
a pointer, fired his gun at a covey of 

VOL. III. 2 D 
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little opposition, that there was no oocaeion for his 
taking any prominent part in supporting it.* 

Meafiures which touch religions prejudices usually 
excite much clamour when first proposed, but when 
carried through are quietly acquiesced in. This 
Catholic Belief Bill, however, after having been quietly 
agreed to in parliament, excited a violent ebullition of 
bigotry almost all over Great Britain. The public 
Antt-Pboerr P®*^ ^^'^ ^^* disturbed in Scotland, where 
riots aST^ intemperate resolutions and addresses were 

voted by the General Assembly of the Kirk, 
dangerous riots ensued, and several Boman Catholic 
places of worship were burnt to the ground-f Lord 
George Gordon was the organ in the House of Com- 
mons of the Scotch anti-popery party, and in present- 
ing their petitions against the recent concessions to the 

followers of Antichrist, described the people 
ap^hof of Scotland as "ripe for insurrection and 
oSJdo^to^ rebellion," and affirmed that " the inhabit- 
^e House of ^nte fit to bear arms, a few Papists excepted, 

were ready to resist the powers of the 
Government, and had invited him to be their leader." 
Finally, he declared that " the religious constitution of 
Scotland was sacred against any law the Parliament of 
Great Britain might enact for ite alteration ; that any 
such attempt was an actiial breach of the fundamentsd 
conditions on which the union of the two kingdoms 
had been agreed to; and that the Scotch, being an 
independent nation when they entered into that treaty, 

* See 18 Qeo. III. c 61. Compare trellis, with regard to the repeal of the 

this with the trial of a Roman Catholic penal statutes against Papists, the pnblie 

priest before Scroggs, otife, p. 11. were informed that the act qf pariui- 

t The ddudon of my oountrymen on fnerU passed for that pufynsewas MaOy 

this occasion may be best understood laid aside, and therefore it was expected 

from a proclamation by the lord provost that all peaceable sul^ects would care- 

and magistrates of Edinburgh declaring fully avoid connecting themselves w^ 

that ** to remove the fears and apprehen- any tumultuous assembly for the 

sions which had distressed the minds of ftiture." 
many well-meaning people in the me- 
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henceforth resuming their ancient rights, would prefer 
death to slavery, and perish with arms in their hands 
or prevail in the contest." ♦ 

The South soon caught the fanatical flame. Pro- 
testant clubs were formed in London and in all the 
great towns in England ; and, to oppose Popery with 
sufficient force, ** The General Protestant Association " 
was formed, of which Lord George Gordon was chosen 
president. When Parliament again met, he not only 
inveighed against judges, but said, " The people were 
irritated and exasperated, being convinced that the 
King himself was a Papist ; " and he averred that " if 
his Majesty did not keep his coronation oath, they 
would do more than abridge his revenue ; they would 
cut off his head." 

By the unchecked repetition of such ribaldry in 
debating societies, which were then the chief instru- 
ments of agitation, the populace were excited to a high 
pitch of frenzy, and were prepared for any violence. 
At last a " monster petition " to the House of 
Commons was got up against the spread of ^^ 
Popery ; and it was resolved that " on Friday, jom the 
the 2nd of June, the whole body of the AModation 
Protestant Association would assemble in JfSn^S 
St. George's Fields, with blue cockades in 
their hats, to distinguish real Protestants and Mends 
of the petition from their enemies." 

At the appointed time the petitioners, in blue cock- 
ades, mustered 60,000 strong, very near the ^^j^ ^ 
place selected by the Chartists with similar st. George's 
views on the memorable 10th of April, 1848 ; 
and they intimated the same resolution, that "they 
would cross the Thames by one of the bridges, march in 
procession through the City, and present their petition 
with their own hands." They believed that the legis- 

• ao ParL Hist 622. 
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lature would be overawed by their numbers, and they 
were determined to resist any attempt to control them. 
The Grovemment, although folly aware of their inten- 
tions, forbad neither the meeting nor the procession, — 
neither stationed soldiers near the scene of apprehended 
danger, nor swore in special constables in aid of the 
parish beadles, who were then the only police in the 
metropolis, — ^nor took any step whatever for the pre- 
servation of the public tranquillity, more than if there 
had been an announcement of gambols in the streets by 
a band of morris-dancers. Accordingly the procession, 
headed by Lord George Gordon, crossed London Bridge 
marched through the City, and, before the usual hour 
for the assembling of the two Houses, had gained un- 
disputed possession of Palace Yard and all the sur- 
rounding streets. 

It is not for me to describe the scene in the House of 
Commons when the mob took possession of the lobby, 
amidst cries of " No Popery I " My duty confines me 
to the outrages of which Lord Mansfield was the witness 
and the object. On account of the illness of Lord 
Chancellor Thurlow, he was this day to preside as 
Speaker of the House of Lords. In Parliament Street, 
Aasauit on being recognisod by the mob, dreadful exe- 
the Peers. crations were uttered against him as a 
notorious Papist, and the windows of his carriage were 
broken. By the vigour of his coachman he reached 
the door through which he was to ascend to his robing- 
room, and the messengers of the House aflforded him 
some protection from the ruffians who threatened him. 
Nevertheless he was very ill treated, and when he 
came into the House he could not conceal his torn robe 
and his dishevelled wig. With calm dignity he took 
his place on the woolsack ; for, though deficient in 
moral, he was possessed of great personal courage. 

Other peers who followed had fared much worse. 



Digitized by VjOOQIC 



A.D. 1780. LOED MANSFIELD. 406 

Lords Hillsborough, Townshend, and Stormont received 
many blows, and were in danger of their lives. The 
Archbishop of York had his lawn sleeves torn off and 
flung in his face. The Bishop of Lincoln, still more 
deeply suspected of popery, after his carriage had been 
broken to pieces, was carried in a fainting-fit into a 
private house in the neighbourhood, from which he was 
obliged to fly in disguise over the roofe of the adjoin- 
ing buildings. The Duke of Northumberland bringing 
along with him a gentleman habited in black, the cry 
was raised that this was ** a Jesuit employed by him as 
his confessor ; " upon which he was forced out of his 
carriage, was robbed of his watch and purse, and had 
his clothes torn to pieces. Prayers were said ; and the 
thanksgiving introduced at tlie time of the Gunpowder 
Plot, and still daily repeated, was once more ap- 
plicable: — "We yield Thee praise and thanksgiving 
for our deliverance from those great and apparent dangers 
wherewith we were compassed in this place." 

It happened, curiously enough, that the Lords were 
summoned to consider a bill of the Duke of Richmond 
for the Reform of Parliament by the introduction of 
annual parliaments and universal suffrage. At first 
they were resolved to play the part of Roman senators, 
and, if they were to be massacred, to meet their end 
all sitting in their places and in the discharge of 
their senatorial functions. Accordingly, the order of 
the day being read, the Duke of Richmond rose, and 
descanted some time on the defects and abuses of our 
representative system, and the certain cure which he 
had to propose for them. But his hearers were think- 
ing much more of their personal safety than of dis- 
franchising Old Sarum or giving members to Man- 
chester, for the yells of the mob in Palace Yard 
became every moment more farious. At last Lord 
Montfort, looking ghastly, and covered all over with 
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mud and hair-powder, burst into the assembly and 
began to vooiferate^ The Duke of Eichmond oona^ 
plained of the interruption, and appealed to the wool^ 
sack for protection. Lord Mansfield tried to restore 
order, but Lord Montfort insisted on being heard '^in 
an affair of life and death, for Lord Boston, coming to his 
duty as a peer of parliament, had been dragged out of 
his carriage by the mob, who would certainly murder 
him if he were not immediately rescued from their 
violence." " At this instant," says a contemporaneous 
account, "it is hardly possible to conceive a more 
grotesque appearance than the House exhibited. Some 
of their Lordships with their hja-ir about their 
shoulders ; others smothered with dirt ; most of them 
as pale as the Ghost in Hamlet ; and all of them stand- 
ing up in their several places, and speaking at the 
same instant. One lord proposed to send for the 
guards, another for the justices or civil magistrates ; 
many crying out ' Adjourn I adjourn I * while the skies 
resounded with the huzzas, shoutings or hootings and 
hissings in Palace Yard. This scene of unprecedented 
alarm continued for about half an hour." * 

Long after the time when it might have been ex- 
pected that Lord Boston had met his fate. Lord Towns- 
hend offered to be one that would go in a body and 
attempt his rescue. The Duke of Eichmond volun- 
teered to be of the party, but said " if they went as a 
howe the mace ought to be carried before the noble and 
learned Lord on the woolsack, who must go at their 

head." Lord Mansfield : " My Lords, I am 
dJ^uT^ ready to do aU that your Lordships and my 
Mi^eid ^^*y ^*y require of me." The Duke of 

Gloucester disapproved of the Speaker and 
the mace going down, as, besides the possible danger to 
the person of the noble and learned Lord on the woolsaok, 

• 21 ParL Hist 66t. 
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the mob were so outrageous, that they would pay no 
more respect to the mace than to such of their Lordships 
as had been so dreadfully maltreated. At this moment 
Lord Boston made his appearance in the House, having 
sustained very little damage, for he had engaged some 
of the theological leaders of the mob in a controversy 
<m the question "whether the Pope really be Anti- 
christ ? " and he had escaped merely with dishevelled 
hair and his clothes being covered over with hair- 
powder. He gave, however, a very formidable account 
of the increasing numbers and fury of the assailants. 

After a long altercation between the Opposition and 
Ministerial Peers respecting the misconduct of the 
Government in taking no precautions to preserve the 
public peace, Lord Mansfield ordered the Black Bod to 
summon before them the High Bailiff of Westminster. 
This officer soon attended, and stated that "he had 
received no communication from the Secretary of State, 
but, attracted by the disturbance, he had done his 
utmost to restore tranquillity : as yet, he had only 
been able to collect six constables, who were waiting 
in the Guildhall till more could be fetched, as no good 
could be done with so small a force." 

Lord Mansfield : " Perhaps you are not to he blamed for what 
has hitherto occurred ; hut I now command you, in the name of 
this House, to go round immediately to all justices of the peace 
in the city of Westminster, and in this division of the county of 
Middlesex, and instruct them to order all the King's loyal subjects 
of competent age to assist in quelling this riot, that life may be 
preserved, and the law may be respected." 

The Peers, however, were rather Mghtened than re- 
assured : the Duke of Bichmond abandoning his motion, 
they insisted on an immediate adjournment^ and, with 
the exception of the noble and learned Lord on the 
woolsack, they all acted on the maxim of sauve qui peut, 
" The adjournment having taken place at nine o'clock," 
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says the Paeuamentary History, «* the Hofose gradually 
thinned, moet of the Lords having either retired to the 
coflEee-hooses or gone off in hackney carriages, while 
others walked home under the fayonr of the dusk cf 

the evening. Bnt the most remarkable cir- 
2j^*fc au cumstanoe was, that Lord Mansfield, in the 
bis bwScr seventy-sixth year of his age, was left alone 

and unprotected, except by the officers of the 
House and his own servants." * 

The art of improvising revolutions had not then been 
invented, or Lord George Gordon and his associates, 
this very evening, might have installed a provisional 
government, constituted a committee of public safety, 
and called an assembly of the people, to be returned 
only by true Protestants to re-enact and to aggravate 
all the laws against Papists. They had the metropolis 
entirely in their power, for the House of Commons had 
likewise pusillanimously resorted to the expedient of 
an adjournment to avoid the open disgrace of being 
overwhelmed by brute violence; and there was no 
more efficient protection for either branch of the legis- 
lature than the six constables in the Guildhall at 
Westminster. But, strange to say, when the " Associ- 
ates" ascertained that both Houses had adjourned, 
content with their triumph, they marched off to other 
quarters of the town, and, having amused themselves 
with burning down the chapels of the Sardinian and 
Bavarian ambassadors, in which the idolatrous sacrifice 
of the mass had been performed, they dispersed for the 
night. Thus Lord Mansfield, although seemingly 
abandoned to destruction by all his brother peers, after 
waiting about two hours in his private room, and 
drinking a cup of tea, drove home to his house in 

* Vol. xxi. p. 672. I obeerve with than any other member of the Hooae, 
great pride that on this oocaston the spiritual (NT temporal. 
*' Ijkw Lord •* showed much more oonrage 



Digitized by VjOOQIC 



A.D. 1780. LOED MANSFIELD. 409 

Bloomsbnry Square as quietly as if, since time began, 
Parliament Street and the Strand had only ugge^g 
listened to the drowsy notes of the watchman home in 
calling the honr and announcing a cloudy 
or a starlight night, nor had ever been startled by the 
cry of "No Popery!" 

But this was only the lull of the tempest. Day after 
day the violence of the mob increased. Being still 
unchecked by civil or military authority, they altered 
their views, and, Lord George Gordon having abdicated, 
he was replaced by more dangerous leaders. Many 
now joined the ranks of the insurgents who were in- 
different about religion, and thought only of devasta- 
tion and plunder. On Tuesday the 6th of June, the 
two Houses, anticipating the fate which befell the 
French Chamber of Deputies on the 24th of February, 
1848, of being forcibly dispersed, adjourned for a fort- 
night, by which time it was hoped that order in the 
metropolis might be restored. But the fury of the 
insurgents was increased when all legitimate authority 
seemed to tremble before them. They likewise became 
more and more exasperated against Lord Mansfield, 
whose demerits as a friend to religious liberty were 
greatly aggravated in their eyes by rumours of the 
determination and firmness he had displayed on the 
evening when the riots first began. 

Next day the insurrection was at its height. New- 
gate and the other prisons of the metropolis were 
stormed, and all their inmates set at liberty ; the Inns 
of Court were besieged; preparations were made for 
attacking the Bank of England ; distilleries belonging 
to Eoman Catholics were set on fire ; and the kennels 
ran gin, by which thousands in the streets were de- 
graded into a state of beastly intoxication. Some 
bodies of soldiers were shown to the rioters to irritate 
them, without doing any thing to check their excesses. 
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— and, after this ill-jadged activitj, the Gtovemment 
seemed completely paralysed. Still the great object of 
vengeance was Lord Mansfield, — the fietnatics abhorring 
him £9r his sentiments in fitvour of religions toleration, 
and the thieves regarding him with apprehension as 
the president of the first criminal conrt in the kingdom. 
They did not intimate any intention of violence to his 
person, but they now openly declared that, before 
morning, they would bum his house in Bloomsbnry 
Square, and all the property it contained. He had 
continued to reside there with his fisimily, unaware of 
his danger. — According to the example of his prede- 
cessors, the Grand Justiciars and former Chief Justices, 
down to the time of Lord Holtf he ought, as supreme 
conservator of the peace, to have called forth the civil 
power, and, marching in person at the head of his 
levies, have taken the necessary steps for queUing the 
insurrection ; but, ever after the accession of the House 
of Hanover, such functions were left entirely to the 
executive government, and he had not in any way 
interfered since the night of the assault upon the House 
of Lords. Afterwards he used to say, *^ that perhaps 
some blame might have attached upon himself as well 
as on others in authority, for their forbearance in not 
having directed force to have been, at the first momeiU^ 
repelled by force, — it being the highest humanity to 
check the infancy of tumults." * 

The threatenings of the mob being narrated to Qir 
John Hawkins and another Middlesex magistrate, they 
proceeded, with a detachment of the guards, to Blooms- 
bury Square. Obtaining an interview with Lord 
Mansfield, they informed him of his danger, and pro- 
posed to station the soldiers in and around his house. 
To this he strongly objected, insisting that they should 
be marched off and concealed in a church at some 

• Erskiiie'B Speeches, voL Ui. p. 33. 
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distance. He was not actuated by any pedantic 
scruples about the lawfulness of employing ilie military 
on such an occasion, but he thought that the mob 
might be exasperated by the appearance of red coats, 
and trusted to the reverence habitually shown in 
England to the judges of the land in times of the 
greatest excitement and by the most abandoned classes. 
A pause of nearly half an hour occurred, and hopes 
were entertained that the alarm was groundless, — when 
distant yells were heard ; and it was ascertained that 
an immense multitude, carrying torches and combusti- 
bles, were marching down Holbom, and entering 
Bloomsbury Square. Lord Mansfield did not immedi- 
ately fly, — not even when he saw them making for the 
north-east comer of the square, in which his house 
stood ; but when they began to batter his outer door, 
he retreated by a back passage with the jjis house is 
Countess; and he had hardly escaped from bumtdown 
their fury when their leaders were seen at the * ^^ ' 
upper windows, tearing down and throwing over fur- 
niture, curtains, hangings, pictures, books, papers, and 
every thing they could lay their hands on, likely to 
serve as fuel for the fire which was already blazing 
below. In this instance resembling a Paris mob» they 
declared that there was to be no pillage, and that they 
were acting on principle. Pilferers were punished; 
and one ragged incendiary, to show his disinterested- 
ness, threw into the burning pile a valuable piece of 
silver plate and a large sum of money in gold, which 
he swore should not "go in payment of masses." 
Flames were speedily vomited from every window ; 
and, as no attempt was or could be made to arrest their 
progress, long before morning nothing of the stately 
structure remained but the bare and blackened skeleton 
of the walls."* 

* WelBby, p. 432. Tbe lionfle of Lord Chanoellor Thnrlow, in Onnond Sfcreot, 
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Lord Mansfield and the public sustained a heavy loss 
on this occasion. His library contained the collection 
of books he had been making from the time he was 
a boy at Perth school, many of them the cherished 
memorials of early friendship,— others rendered in- 
valuable by remarks ih the margin, in the handwriting 
of Pope or Bolingbroke, or some other of the illustrious 
deceased wits and statesmen with whom he had been 
familiar. Along with them perished the letters be- 
tween himself, his family and his friends, which he 
had been preserving for half a century as materials for 
Memoirs of his times. It is likewise believed that he 
had amused his leisure by writing, for posthumous 
publication, several treatises on juridical subjects, and 
historical essays, filling up the outline of the admirable 
sketch he had given in his " Letters of Advice to the 
Duke of Portland." All his MSS. had remained in his 
town house, and they were all consumed through the 
reckless fary of illiterate wretches, who were incapable 
of forming a notion of the irreparable mischief they 
were committing. 

The public sympathy was testified by many metrical 
effusions, which appeared in the newspapers. Of 
these, the most pleasing were the following stanzas by 
Cowper :— 

•* So, then— the Vandals of onr isle, 
Sworn foes to sense and law, 
, Have burnt to dust a nobler pile 

Than ever Roman saw t 



was likewise threatened, bat escaped, great a lawyer and statesman was irot. 

According to a story circulated at the in this hour of imminent danger, so 

time, and often repeated since, it was great a general as the then Lord Cban- 

saved by his manoeuvre of marching and cellor**— <p. 411). But Thurlow was 

oonnter-marching a sei^ieant's guard, so not by any means equally unpopular ; 

as to make the mob believe that he was for, though indififerent about religion, 

defended by a great army. Holliday and despising the restraints of morality, 

concludes his narrative of Lord Mans- he had always shown himself a very 

field's disaster by observing—" In this zealous friend of the Established Church 

instance we can only lament that so andadetenninedenemy of Dissenters. 
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" And Murray sighs o'er Pope and Swift, 
And many a treasure more, 
The well-Jadg'd purchase and the gift. 
That grac'd his letter'd store. 

'* Their pages mangled, bumt« and torn, 
Thdr loss was his alone ; 
Bat ages yet to come shall mourn 
The burning of his own." 



*' When wit and genius meet their doom 
In all-devouring flame, 
They tell us of the fate of Rome, 
And bid us fear the same. 

** O'er Murray's loss the Muses wept : 
They felt the rude alarm ; 
Yet bless'd the guardian care that kept 
His sacred bead from harm. 

** There memory, like the bee that's fed 
From Flora's balmy store, 
The quintessence of all be read 
Had treasured up before. 

** The lawless berd, with ftiry blind. 
Have done him cruel wrong : 
The flowers are gone ; but still we find 
The honey on his tongue." 

The venerable Cliief Justice must have been most of 
all gratified by the filial solicitude of the members of 
his own profession. For a few days after the fire he 
did not appear in Court. " The reverential j^^ ^^ 
silence (says Lord Glenbervie, then the re- 
porter of his decisions) which was observed when his 
lordship resumed his place on the bench, was expressive 
of sentiments of condolence and respect more affecting 
than the most eloquent address the occasion could have 
suggested," * 

It may be proper here to mention, that while many 
others, who had been his fellow-sufferers, brought 
actions against the hundred for an indemnity, he 
waived this remedy, thinking his real loss to be in- 
appreciable, and, on account of his great wealth, not 

• I>OUg. 446. 
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wishing to throw any part of the pecuniary damage on 
Bhoulders less able to bear it. In answer to an appli- 
cation from the solicitor to the Treasury, in consequence 
of a vote of the House of Commons for an estimate of 
the value of his property which had been destroyed, he 
said, — 

*^ Besides what is irreparable, my pecmiiary loss is great. I 
apprehended no danger, and therefore took no precaution. But, 
how great soever that loss may be, I think it does not become 
me to claim or expect reparation from the state. I have made 
up my mind to my misfortune as I ought ; with this consolation, 
that it came from those whose object manifestly was general 
confusion and destruction at home, in addition to a dai^erous 
and complicated war abroad. If I should lay before you any 
account or computation of the pecuniary damage I have sus- 
tained, it might seem a claim or expectation of being indem- 
nified. Therefore you will hav© no further trouble on this 
subject from, &c. 

" Mansfibld." 

One good effect produced by the conflagration in 
Theriou Bloomsbury Square was, that it roused the 
areatiMt Government from lethargy. A council was 
called, at which the King presided in person 
and showed more energy than any of his ministers. 
Having obtained the opinion of Mr. Wedderbum, the 
Attorney General, that by the law of England the force 
necessary to prevent the perpetration of crimes may be 
lawfully used, and that all the subjects of the realm, 
whether soldiers or civilians, may be lawfully employed 
in restoring and preserving the public peace, he gave 
orders to the military to act with the requisite vigour ; 
and several regiments of militia, as well as of the line, 
having arrived from distant parts of the kingdom, a 
few volleys, well directed, speedily restored 
the metropolis to a state of the most perfect 
tranquillity. 

When the two Houses again met, according to the 
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adjonmment, the King said to them, in a speech 
from the throne, — 

" The outrages committed by bands of lawless aod desperate 
tneoy in various parts of this metropolis, broke forth with 
such violence into acts of felony and treason, and had so far 
overborne all civil authority, and threatened so directly the 
immediate subversion of all legal power, the destruction of 
all property, and the confusion of every order in the state, that 
I found myself obliged by every tie of duty and aflfection to 
my people to suppress, in every part, those rebellious insur- 
rections, and to provide for the public safety by the most 
effectual and immediate application of the force intrusted to me 
hy Parliament." 

The address, approving of what his Majesty had 
done, meeting with some opposition from the Duke of 
Manchester and other peers, who intimated an opinion 
that the employment of the military to quell riots by 
firing on the people could only be justified, if at all, 
by martial law proclaimed under a special exercise of 
the royal prerogative, Lord Mansfield rose, while every 
eye was fixed upon him, and all held their breath, 
eager to catch every accent that fell from his lips. 
Considering his age, his experience, his reputation as 
an oracle of the common law, the perils to which he 
had recently been exposed, and the loss which he had 
suffered, we need not wonder at the interest which he 
now excited. 

"My Lords," said he, "I wish it had not fallen to my lot to 
address you on this occasion, but I must not shrink 
from a task which duty imposes upon me. That the 1^"} Mana- 
law may be obeyed, it must be known. My Lords, vtadteSS^^ 
the noble Duke who last addressed the House is ut- the empioy- 
terly mistaken in supposing that the employment of ^J^^ ^^ 
the military to suppress the late riots proceeded from that poipose 
any extraordinary exertion of the royal prerogative, 
and in his inference that we were living imder martial law. I 
hold that his Majesty in the orders he issued by the advice of 
his ministers, acted perfectly and strictly according to the 
common law of the land and the principles of the constitution ; 
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and I will ^ve you my reasons within as short a compass as 
possible. I have not consulted books ; indeed, I have no hooks 
to consult, [Deep sensation.] But, as well as my memory 
serves me, let us see, my Lords, how the facts and the law 
stand, and reflect a light upon each other. The late riots were 
formed upon a systematic plan to usurp the government of the 
country ; the rioters levied war against the King in his realm, 
and committed overt acts of high treason. Insurrections for 
a general purpose — as, to redress grievances, real or pretended, — 
amount to a levying of war against the King, though they have 
no design against his person, because they invade his prerogative, 
and the power of parliament, which he represents. The insur- 
gents avowedly sought by force to compel the legislature to 
repeal a statute; they violently assaulted the two Houses of 
Parliament while engaged in legislative deliberation ; and, when 
left to themselves by the adjournment of the two Houses and 
the inaction of the executive government, which it is not my 
part to censure [sensation], — without formally promulgating a 
new constitution, they for some days usurped supreme authority, 
and acted as masters of this metropolis. Besides high treason, 
my Lords, they were guilty of many acts of felony, by burning 
private houses, and stealing as well as destroying private pro- 
perty. Here, then, my Lords, we shall find the true ground 
upon which his Majesty (by the advice of his ministers, I pre- 
sume) proceeded. I do not pretend to speak from any previous 
knowledge or communication, for I never was present at any 
consultation upon the subject, or summoned to attend, or asked 
my opinion, or heard of the reasons which induced the Govern- 
ment to remain passive so long and to act at last. [Wonder 
expressed by the bystanders, and scornful glances cast upon the 
Treasury bench.] But, my Lords, I presume it is known to his 
Majesty's confidential servants, that every individual, in his 
private capacity, may lawfully interfere to suppress a riot, much 
more to prevent acts of felony, treason, and rebellion. Not only 
is he authorised to interfere for such a purpose, but it is his duty 
to do so ; and, if called upon by a magistrate, he is punishable 
in case of refusal. What any single individual may lawfully do 
for the prevention of crime and preservation of the public peace, 
may be done by any number assembled to perform their duty as 
good citizens. It is the peculiar business of all constables to 
apprehend rioters, to endeavour to disperse all unlawful assem- 
blies, and, in case of resistance, to attack, wound, nay, kill those 
who continue to resist ; — taking care not to commit unnecessary 
violence, or to abuse the power legally vested in them. Every 
one is justified in doing what is necessary for the faithful dis- 
charge of the duties annexed to his office, although he is doubly 
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culpable if be wantonly commits an illegal act under tbe colour 
or pretext of law. Tbe persons wbo assisted in the suppression 
of tbcjSiB tumults are to be considered mere private individuals, 
acting as duty required. My Lords, we bave not been living 
under martial law, but under that law which it has long been 
my sacred function to administer. For any violation of that 
law, the offenders are amenable to our ordinary courts of justice, 
and may be tried before a jury of their countrymen. Supposing 
a soldier, or any other military person, who acted in the course 
of the late riots, had exceeded the powers with which he was 
invested, I have not a single doubt that he may be punished, 
not by a court-martial, but upon an indictoent to be found by 
the grand inquest of the City of London or the County of 
Middlesex, and disposed of before the ermined judges sitting in 
justice Hall at the Old Bailey. Consequently, the idea is false 
that we are living under a military government, or that, since 
the commencement of the riots, any part of the laws or of the 
constitution has been suspended or dispensed with. I believe 
that much mischief has arisen from a misconception of the Biot 
Act, which enacts that, after proclamation made that persons 
preset at a riotous assembly shall depart to their homes, those 
who remain there above an hour afterwards shall be guilty of 
£slony, and liable to suifer death. From this it has been 
imagined that the military cannot act, whatever crimes may be 
committed in their sight, till an hour after such a proclamation 
has been made, or, as it is termed, * the Biot Act is read.' But 
the Biot Act only introduces a new offence — remaining an hour 
after the proclamation — ^without qualifying any pre-existing law, 
Qt abridging the means which before existed for preventing or 
punishing crimes. 

" I am fully persuaded that none of your Lordships will think 
that the acts of viol^ce lately directed against myself can in- 
fluence my exposition of the law, or can alter my principles. 
Although it so happened that I never once spoke in this House 
in support of the obnoxious bill to mitigate Boman Catholic 
penalties, and as far as I recollect, I was not present when it 
passed through any of its stages, I approved, and I approve, of 
its principle. My desire to disturb no man for conscience' sake 
k pretty well faiown, and, I hcJpe, will be had in remem- 
brance. I have no leaning to Boman Catholics. Many of those 
who are supposed to have directed the late mobs are not ignorant 
of my general tolerating principles when the toleration of sec- 
taries does not portend danger to the state. I have shown equal 
favour to dissenters from the established Church of all denomina- 
tions ; and, in particular, those called Methodists can bear 
witness that I have always reprobated attempts to molest them 

VOL. III. 2 E 
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in the celebration of their religions worship as unworthy of the 
apostolical protestantism which we profess ; the pnrity of whose 
doctrines, and not persecution, should be the only incentive to bring 
proselytes into her bosom. I was, and am, of the same o^nnion 
with respect to the Roman Catholics ; and, although I had no hand, 
directly or indirectly, in the law which has furnished a pretext 
for the late dangerous insurrections, I shall ever be of opinion 
that they, in common with the rest of his Majesty's subjects, 
should be flowed every possible ii^ulgenoe consistent with the 
safety of the empire. 

" Upon the whole, my Lords, while I deeply lament the cause 
which rendered it indispensably necessary to call out the military, 
and to order them to act in the suppression erf the late disturb- 
ances, I am clearly of opinion that no steps have been taken for 
that purpose which were not strictly legal, as well as fully 
justifiable in point of policy. Certainly, the^ivil power, whether 
through native imbecility [a smile], throu^ neglect, or the very 
formidable force they would have had to amtend with, were 
unequal to the task of putting an end to the insurrection. When 
the rabble had augmented their numbers by breaking open the 
prisons and setting the felons at liberty, they had l&come too 
lormidable to be opposed only by the staff of a constable. If 
the military had not acted at last, none of your Lordships can 
hesitate to agree with me that the conflagrations would have 
spread over the whole capital ; and, in a few hours, it would 
have been a heap of rubbish. The King's extraordinary preroga- 
tive to proclaim martial law (whatever that may be) is clearly 
out of the question. His Majesty, and those who have advised him 
(I repeat it), have acted in strict conformity with the common 
law. The military have been called in — ^and very wisely called 
in — ^not as soldiers, but as citizens. No matter whether their 
coats be red or brown, they were employed, not to subvert, but 
to preservCj the laws and constitution which we all prize so 
highly." 

Lord Mansfield sat down in the midst of ti reverential 
silence, more flattering to him than the loudest cheers, 
and the address was immediately carried nemine 
dissentiente.* 

Bishop Newton, who was present, says, "It was 
really wonderful, after sucli a shock as he liad received, 
that he could so soon recollect himself^ and so far 

• 21 Pari. HUt. 688-698. 
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stuninoii up bis faculties as to make one of the finest 
speeches ever heard in parliament to justify the legality 
of the late proceedings on the part of the Govern- 
ment, to demonstrate that no royal prerogative had 
been exerted, no martial law had been exercised, 
nothing had been done bnt what every man, civil or 
military, had a right to do in like cases."* 

Lord Mansfield was soon after placed in a very 
delicate situation, which required both caution 
and firmness ; he had to preside in the Court He preaides 
of King's Bench at the trial of Lord George f^ ^^^"^ 
Gordon, who stood charged with high treason. g^ojK® 
It was a high compliment to the known im- 
partiality of English judges, that neither the prisoner 
himself, nor his counsel nor his friends were at all 
alarmed at his fate . being placed in the hands of one 
who had suffered so deejj^y from the consequences of 
the acts to be investigated, and who had already 
pronounced a strong opinion upon the character of 
those acts. During the whole proceeding. Lord 
Mansfield showed himself free from the slightest tinge 
of resentment or prejudice ; but at the «ame time he 
made no parade of generosity of feeling. 

There could be no doubt that the acts of the insur- 
gents, durii^g the last days of the riots, did amount to 
high treason ; but the grand question was, how far the 
prisoner was to be coneadered privy to them, — for 
although he had headed the procession to present the 
petition and had then been guilty of great intemperance 
of language by which the mob were excited to violence 
he had afterwards attempted to control them, and 
had actually offered to assiist the sheriffis in restoring 
tranquillity. 

Luckily for him, he was defended by an advocate 
who on this occasion first gave full proof of those 

• Biahop Newton's Memoirs. 
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wonderful powers which afterwards rendered hia name 
so illustrious. It had been said that Lord Mansfield 
resembled Cicero in haying had his hou^e burnt down 
by the " modem Clodius." Thus Erskine turned to the 
advantage of his dient an incident whidi seemed so 
perilous :^- 

** Can any man living believe that Lord George Gordon could 
Brskhie's possibly have excited the mob to destroy the house 
aUnsionto of that great and venerable magistrate who has 
S lS?*°* presided so long in this high tribunal that the oldest 
MaiMfleid'8 of US do not remember him with any other impression 
house. than the awful form and figure of justice — a magis- 

trate who had always been the Mend of the Protestant IHssen- 
ters against the ill-timed jealousies of the Establishment, — ^his 
countryman too, — ^and, without adverting to the partiality, not 
unjustly, imputed to men of that country, a man of whom any 
country might be proud ? No, gentlemen, it is not credible that 
a man of noble birth and liberal educati(m (unless agitated by the 
most implacable personal resentment, which is not imputed to 
the prisoner) could possibly conseift to this burning of the house 
oi Lord Mansfield.** 

The Chief Justice again laid down the doctrine that 
an insurrection to redress a general grievance, 
flteid'8 ex- or to compel the repeal of a law, is a levying 
Se uw ^ of ^a,r and high treason, whether the griev- 
^^ ance be real or imaginary, whether the law 
be good or bad; and he feiri^ left two 
questions to the jury : 1st, Did the insurgents intend 
by force to compel the repeal of the statute passed to 
mitigate the penalties to which Eoman Catholics were 
subject? — and 2dly, Did the evidence deariy prove 
that Lord George Gordon had participated in this 
intent by calling such an assemblage to present the 
petition of the Protestant Association, by meeting th^n 
in St. George's Fields, by leading them to the House of 
Commons, by addressing them when they were in 
possession of the lobby, by wearing for two days the 
blue cockade, which was the badge of the insurgents, 
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or by any other part of his conduct? With perfect 
candonr he likewise pointed out the circumstances 
favourable to the prisoner ; and he advised the jury, if 
they thought the scale hung doubtful, to lean to the 
side of mercy. 

It is well known that Lord George Gordon was 
acquitted; and certainly to have convicted Lop^cte^^^ge 
him upon acts so indirectly tending to a Gordon is 
levying of war, or compassing the King's '^ 
death, would have been establishing a very dangerous 
precedent of eonstrudwe treason.* 

• 21 St. Tr. 486-652. 
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OHAPTEB XXXTX. 

CONTINUATION OF THI^ UFB OF LOBD MANSFIELD TILL HE 
BESIQNED THE OFFICE OF CHIEF JUSTICE. 

liOBD Mansfield continued to perform his judicial 
A D 1781 duties with unabated energy, and with still 
-1783. increased respect ; but henceforth he acted a 

flew tokei^ much Icss conspicuous part on the political 
SS^dmEig*' 'Stage. Lord Thurlow was jealous of his 
the admJjDls- influence with the King ; there had for some 
Lord Rock- time been a coldness between him and the 
imdLoid Ministry, and this wais considerably aggra- 
Sheibume. yated by his civil sneers at their inaction 
during the late riots* To opposition he had an innate 
dislike, which stuck by him t^ his life ; and he differed 
altogether from the Eockingham and Shelburne Whigs, 
who were now pressing on Paarliamewt pacification 
with America and economical reform. Therefore, till 
Lord North'ft resignation, he seldom attended in the 
House of Lords ; and he onfy spoke on such dry subjects 
as the government of the Isle of Man,* the expediency 
of a bill for the discharge of insolvent debtors,! whether 
government contractors should be allowed to sit in the 
House of Commons,^ and whether the corrupt electors 
of the borough of Oricklade ought to be disfranchised ? § 
Li the debates arisii&g out of the surrender of Lord 
Comwallis to General Washington, the commencement 
of hostilities with France and Spain, and the armed 
neutrality of the Northern Powers, he remained silent, 

• 22 Pari. HiBt. 661. f Ibid. 628. 

X Ibid. 1364. § Ibid. 1383-1388. 
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When present in the House, and sitting solitary on a 
hack hench, he showed great dejection of countenance, 
which was supposed to arise not alone from puhUo 
disasters, hut partly from the consciousness of his own 
loss of consequence, and the recollection of the brilliant 
though anxious nights when, matched against the elder 
Pitt, he had commanded the applause of listening 
senates. 

On the 1st of January, 1782, he received the following 
melancholy salutation from the Bishop of Bristol : — 

" Give me leave, at the coming in of the new year, to address 
your Lordship with the old wish of multos etfelices, I am happy 
to hear from all friends so good an account of your health ; and I 
rejoice in it for the sake of the public as well as your own, yours 
being a Ufe of the greatest consequence, an ornament and 
blessing to your country. Mine is but labour and sorrow, and 
I have often occasion devoutly to wish * Lord^ now lettest thou 
thy servcmt depart in peacej' Never having been strong and 
healthy, it is no wonder, that entering into the seventy-ninth 
year of my age, I bow imder a load of growing evils." 

Lord Mansfield returned by the messenger a melan- 
choly answer : — 

"A thousand thanks to you for your most friendly letter. 
We two are almost left alone. Thank God, I go down the hill 
without pain except for the public ; and, if the Brest fleet and 
convoy are dispersed and driven hack, this year opens pro- 
pitiously. Lady Mansfield, blessed be God, has had a miraculous 
recovery from a very sudden and violent illness. Prudence on 
her account has kept me hitherto in town these holidays. I 
hope to he able soon to have the pleasure of seeing you, and 
thanking you personally for your kind remembrance of 

" your most affectionate, &c. 
" Mansfield.'' 

During the suQcessive short administrations of Lord 
Bockingham and Lord Shelbume he still ^^^ 
maintained his neutrality, refusing even to iirsa-Feb. 
offer any opinion upon the preliminaries of 
peace by which American independence was acknow- 
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ledged and important oonoessionB were made to the 
House of Bourbon. Thnrlow renamed Chancellor, 
though often capriciously opposing his colleagues, uid 
his course was so erratic that there was great difficulty 
either in going along with him or abandoning him. 

On the formation of the Coalilion Ministry, Lord 
Feb. 1783 Mansfield was induced by his old friend Lord 
He Joint the North to lend it his countenance, notwith^ 
^^"^°* standing his "friendship" for George HI. 
He declined to re-enter the CaUnet^ but, the great sei^ 
being put into commission, he agreed again to act as 
Speaker of the House of Lords. During the stormy 
period which followed, he occasionally left the woolsack 
and said a few words when he thought he could do a good 
turn to the Government, while Lord Loughborough stood 
forth as its regular champion. There being a furious 
opposition stirred up against the Eeoeipt Tax, now 
devised for the first time by Mr. Fox and Lord John 
Cavendish,* various peers came down to the House 
loaded with petitions against it ; but Lord Mansfield 
not only asserted the rule that no petition against the 
imposition of a tax can be received, but took occasion 
to point out the necessity for contributing to the 
necessities of the public service, and the great danger 
to be apprehended from the prevalence of delusion and 
faction on sach a subject.! 

While the tempest raged in the Lower House the 
Upper was comparatively tranquil, and Lord Mansfield 
had little else to do beyond putting the question 

* The following epigram waa told me many years ago by an old lawyer, who 
pretended that he had made it on this occasion, to celebrate Fox's eztray«gance 
and poverty. I know not whether it has before been in prtnt:^ 

*« Said Charles, * Let ns a tax devise 
That will not^fall on me;' 
*Then, tax bbceifts,' Lord Jo>hnTeplies» 
*Fw thote you nener tee/" 

t 23 Pail, mst 102ft. 



Digitized by VjOOQIC 



A.D. 1783. LOBD MANSFIELD. 425 

nightly upon the adjournment. But at last the famous 
India Bill was delivered at the bar by Mr% 
Fox, attended by a nnmerons band of ooali- B?ninthe 
tionists. From the growing unpopularity of ^^ **^ 
the cabal against the just rights of the Crown 
between those who had recently threatened to bring each 
other to the block for their political misdeeds, a resolu- 
tion had been taken, with the concurrence of the King, 
to reject the measure and to get rid of its framers 
at the same time; and all men saw that a death 
struggle was at hand. The opposition to the bill was 
manifested with violence before it had been read a first 
time ; but the policy of its opponents was — not to come 
to a decision upon it till it had been further damaged 
in public opinion Mad the cry of " No Coalition " should 
have gathered still more strength. Therefore, after much 
abuse, it was allowed to be read a first and second time, 
and the petitioners against it were then to be heard with 
their evidence at the bar. Thi« policy proving success- 
ful, many useless witnesses were examined, and their 
examinations were most tediously protracted. Lord 
Mansfield presided on the woolsack, and often tried, by 
kiterposing, to check irrelevancy and repetition ; and he 
soon found that there was a decided majority of the Peers 
ready to vote for whatever Lord Thurlow, now the 
avowed leader of the Opposition, might propose. 

At last Lord Loughborough, after a bitter invective 
against the counsel of the East Lidia Com- 
pany for the manner in which, " in obedience 
to their instructions," they had been wasting the time 
of the House, rather imprudently moved, " that they 
be restrained from going into proofs of the Camatic 
having been evacuated, and peace being established 
there, as it was a feet universally admitted." 

Thurlow saw the advantage his party would have 
in taking a division on this question, and made a 
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-violent speech against those who wished to stifle 
inquiry and were resolved at once to invade the rights 
of private property and the prerogatives of the Crown. 
Lord Mansfield left the woolsack, and in a calm, 
judicial, mediatii^ tone, expressed a hope that the 
House would come to some understanding as to the 
manner in which the inquiry should be conducted, 
without putting the question which had been moved : — 

** He was inclined,** he said, " to think that a great deal of the 
evidence which had abeady been produced might have been 
spared ; but where a bill was depending which materially affected 
the property of individuals, it was usual for the House to allow 
them every indulgence possible, and to ujse as mvuck delicacy in 
passing such a bill as the nature of the case would admit. The 
measure, though perhaps necessary and expedient for the public 
good, certainly was severe upon the petitioners, by depriving them 
of the management of their own concerns ; and for this reason it 
was that their Lordships hitherto had shown such exemplary 
patience while they might have complained that their lime was 
wasted. It was impossible to say that the present state of the 
Carnatic might not be material for their consideration, and 
various opinions might be entertained as to the mode in which 
that province had been and ought to be governed. He owned 
that the bill was of the highest importance, and that their Lord- 
ships should come to a decision upon it with all convenient 
despatch ; but still he trusted that his noble and. learned friend 
would waive his motion,, and that the House would permit the 
counsel to proceed.** Lord Loughhoroitgh : ** My Lords, I. have 
no difficulty in complying with a request coming from a quarter 
which I so much respect. Therefore, with the permission of 
your Lordships,, I wimdraw my motion.** Lord Mansfield : 
*' Gall in the counsel for the petitioners. Gentlemen^ you will 
proceed with your evidence, the House confiding in your profes- 
sional honour that you will only offer that whidi you believe to 
be material for our information.*' * 

When it was judged that the public mind was in a 

Mr. Pitt ^* state for receiving the dismissal of the 

Pg™* Ministers^ who were still supported by a 

large majority of the Hoiuse of Commons, the 

• 24 Pari. Hist. U6-160. 
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evidence was closed, the bill was rejected, and Mr. Pitt 
Tvas declared Prime Minister. 

The great seal being taken out of commission and 
restored to Lord Thurlow, Lord Mansfield 

Dbc. 23. 

surrendered the woolsack to him, haying oc- 
cupied it on this occasion nearly a twelvemonth. 

He had but an indifferent opinion of the young 
gentleman who, at the age of twenty-four, was now 
trusted with supreme power, notwithstanding the 
accounts he received of his extraordinary eloquence. 
The prejudice he entertained against the name of Pitt 
was greately strengthened by the part which the 
youthful orator had taken in denouncing ministerial 
corruption and in advocating parliamentary reform. 
On the other side, there were rankling recollections of 
the long hostility which had prevailed during the life 
of the sire, and the indifference manifested at his death, 
which the son himself had witnessed. 

Lord Mansfield, like all the world, believed at first 
that the new administration must be short-lived, and 
he was willing to contribute his aid to overthrow it. 
When a resolution was moved in the House 
of Lords against the conduct of the majority 
of the House of Commons in obstructing the exercise of 
the King's right to choose his ministers. Lord Mans- 
field opposed it in a speech which is memorable as the 
last he ever delivered in parliament : — 

" £very man,** said he, " who is called upon to consider a great 
measure ought to begin at the end ; in other words, before he 
adopts it he ought to examine the consequences that will probably 
flow from it. Thus a Koman prsetor, whenever a new 
nroposition was made to him, used always to ask cui Manafieid's 
oono f — and I may with propriety add cui mcUof for liwt speech 
the evils to ensue are to be regarded as well as the ^J^^ 
benefits expected from it. Looking at liie resolu- 
tion before us, I behold it with trembling. I have never risen 
to speak to a question with such anxiety in my life. I scarcely 
know how to express myself. It had pleased his Majesty to 
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change his ministerft tinder circumstances which cansed yiolent 
conflicts in parliament. Now it is agreed on all hands that an 
ahatement of these conflicts is desirable ; that in the depressed 
state of the nation union is the one thing needful. I hope God 
Almighty in his goodness will instil concord into the hearts of 
the inhabitants of this ill-fated country, and thus effect our 
-salvation from almost certain perdition. Will the present reso- 
lution, if passed, tend to such a consummation?. We are told 
that there is no wish to disturb the harmony between the two 
Houses. Then why pass a resolution which must produce a 
quarrel between them — ^to the entire obstruction of public 
business ? What is the. remedy ? A dissolution of parliam^it ! 
But a dissolution of parliament in the present situation of 
affairs is utterly impracticable. We have no time to spare : we 
aire even now at the lust hour. The ship sinks whib we are 
deliberating on what coarse we should steer. I speak merely 
from a sense of the extreme peril to which we are exposed, and 
not from any view to this or that administration. There are in 
the present administration able and respectable men, but I wish 
to Qod. that it bad more strength. At this moment the strongest 
administration is the best, and any administration competent to 
deliver us from the appalling dangers with which we are envi- 
roned shall have my support. The proposed resolution declares 
an abstract proposition, which no one can deny, * that neither 
House of Parliament has power to suspoid or alter the law of the 
land.' What necessity can there be for such a declaration ? 
and what good can arise from it ? If the Commons have made 
any attempt of this nature, their act is a nullity, and no one need 
respect it. But do you not needlessly insult them by telling 
them that they have done flo ; and may it not be dreaded that^ 
following your example, and forgetting the public welfare, they 
may seek blindly to gratify the factious inclination for mischiM 
which you impute to them ? Before you render a dissolution of 
parliament indispensable, think for a moment of the evils whicdi 
must ensue. Are you prepared to disband the army, to lay np 
the navy, to paralyse all the operations of government, and to 
expose yourselves to the machinations of rivsd states which have 
so recently conspired your destruction ? I own I tremble at the 
precipice on which we stand. If any persons have been ffuilty 
of a crime against the constitution, let them be impeached and 
legally tried. No injury can arise from the exertion of constitu- 
tional means of enforcing the law ; but do not wantonly pass a 
resolution which can neither prevent nor punish crime, which 
can only be meant as an insult to the representatives of the 
people, and which may prove the signal for universal confusion 
in the country,*' 
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The resolution, however, was carried by a majority 
of 47 ; and was followed by an address to his Majesty, 
engaging to support him in the exercise of his prero- 
gative of choosing his ministers.* Upon this occasion 
the House of Lords was the rallying point for public 
opinion, and an instance was afforded of the necessity 
for two deliberative ass^nbHes in framing a free con- 
stitution. 

In the course of the ensuing month a dissolution of 
parliament did take place, when the coalition- 
ists were scatt^ed to the winds. A House of 
Commons was returned which made Mr. Pitt the most 
powerful minister who held office during the long 
reign of George III., and till the breaking out of the 
French Kevolution he governed the country with 
consummate prudence and signal success. 

Lord Mansfield's political career must here be con- 
sidered as closed. After the meeting of the ^^ ^^ 
new parliament he took his seat in the House Jj>«i 
of Lords, and occasionally attended to the pouticai 
judicial business which came before it, but *'*'^®^' 
he never again opened his mouth in debate. I hope 
he was pleased to find that his predictions respeicting 
the ruin of the empire were not verified, and that, as 
his bodily vigour declined, he was not distracted by 
party squabbles from the discharge of his forensic 
duties. 

He continued to preside in the Court of King's 
Bench several years longer, as much admired as ever 
for the intellectual qualities he displayed, and, if 
possible, more reverenced from the venerable age he 
had attained. 

The great question was revived respecting the rights 
of juries on trials for libel. In the famous case of the 
PfiAN OF St. Asaph, who was prosecuted for publishing 
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a very harmless dialogue written by Sir William Jones, 
j)^^ ^ Mr. Justice Buller having told the jury that 
g^^^f^>»'» they were not entitled to form any opinion 
rights of upon the character of the paper charged as 
aJsot libellous, Erskine, his counsel, moved for 
"*^ a new trial, on the ground of misdirec- 

tion, and, in support of his motion, delivered the 
finest juridical argument to be found in the annals 
of Westminster HalL However, as he himself after- 
wards confessed, this effort was without any hope of 
success, and was only intended to draw the attention 
of the public to the subject, with a view to obtain 
redress by legislation.* Lord Mansfield thus delivered 
judgment : — ^ 

"The objection so confidently relied upon might have been 
made upon every trial for a libel since the Revolution^ now near 
one hundred years *ga In every subsequent reign there have 
been many such trials, arising eut of prosecutions both of a 
private and public nature ; and several of these have been 
defended with all the acrimony of party animosity, and a spirit 
ready to admit nothing and to contest everything. During all 
this time, as far as can be traced, the direction of every judge has 
been substantially the same as that of my brother Buller ; and, 
till the reign of George III., no complaint was made of it by a 
motion to ttie Court. The counsel for the Crown, to remove the 
prejudices of a jury and to satisfy the bystanders, have expa- 
tiated upon the enormity of the libels ; judges, with the same 
view, have sometimes done the same thing : both have done it 
wisely with another view — to obviate captivating harangues 
tending to show that the jury can and ought to find that the 
paper is no libel It is difficult to cite cases; the trials are not 
printed, and nobody takes notes -of a direction which is not dis- 
puted. We must in all cases of tradition trace backwards, and 
presume from usage which is remembered that the precedent 
usage was the same. The King v. Clarke was tried before Lord 
Raymond, and there he expressly lays it down * the fact of print- 
ing and publishing only is in issue.' The Csaftsman was a 
celebrated party paper written in opposition to the ministry of 
Sir Robert Walpole, by many men of high rank and great 
talents. The Government at last would bea^ its licentiousness 
* Livet ef-the GhaoeeUon, H. 463. n. 
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BO longer, and the famons Hague letter was selected as a fit 
subject of prosecution.* I was present at the trial There was 
a great concourse of people, and many distinguished political 
characters were present to countenance the defendant Mr* 
Fazakerley and Mr. Bootle (afterwards Sir Thomas Bootle) 
were counsel for the defendant. They started «very objection 
and laboured every point as if the fate of the empire had been at 
stake. When the Judge overruled them, he uswally said, * If I 
am wrong, you know where to apply-' The Judge was my 
Lord Eaymond, who had been eminent at the bar in the reign of 
Queen Anue, had been Solicitor and Attorney General in the 
reign of George I., and was intimately connected with Sir 
Edward Northey, who had been engaged in many state trials 
before the Kevolation. Be must, therefore, have been well ac- 
quainted with the ancient practice. Tet, when he comes to 
sum up, he says, * There are three things for consideration : — 1. 
The fact of pubMcation ; 2. The meaning of particular words 
(these two are for the jury) ; 3. The question of law or crimin- 
ality, and that is upon the record for the Court.' Mr. Fazakerley 
and Mr. Bootle were, as we all know, able lawyers, and were 
allied in party to the writers of the Gbaftsman. Tet after a 
verdict of Guilty, they never <complained to the Court, and it 
never entered their heads that the direction was not according to 
law. I recollect one case afterwards in which, to the great 
mortification of Sir Philip Yorke, then Attorney General, the 
Ceaftsman was acquitted, and I recollect it from a famous witty 
and ingenious ballad that was composed on the occasion by Mr. 
Pulteney. Though it be a ballad, I will cite a stanza from it to 
show you the opinion upon this subject of the able men in 
opposition, and the leaders of the popular party, in those days. 
They had net an idea that the jury had a right to determine 
upon a question of law, and they resisted the verdict on another 
and better ground : — 

* For Sir Philip well knows 

That his innuendoti 

WiU^serve him no longer 

In verse or in prose; 

For twelve honest men have decided CheicanBe, 

Who are judges of fiwJt, though not judges of laws."* 

" Here you have the admission of a whole party that the jury 
had no power beyond determining on the ^ innuendoes^ ox the 
meaning ascribed by the information to particular words ; and 
they never made a pretence of any other power, except when 
talking to the jury themselves." After stating what his own 

* Bex V. Fnmcklyn, 17 St Tr. 625, a j>. mi. 
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practice had been since he became Chief Justice, he ccmtinned : 
*' llie constitution trusts that, under the direction of a judge, 
the jury will not usurp a jurisdiction which is not in their pro»- 
vince. Thej do not know, and are not presumed to know, t^o 
law. They do not understand the language in which it is oon« 
oeived, or the meaning of the terms. They have no rule to go 
by but their affections and wishes. It is said that if a man gives 
a right sentence upon hearing one side only, he is a wicked 
judge, because he is right by chance only, and has neglected 
taking the proper method to be informed;* so the jury who 
usurp the judicature of law, though they happen to be right, 
are themselves wrong because they are right by chance only, and 
have not taken the constitutional way of deciding the question. 
It is the duty of the judge to tell the jury how to do right 
though they have it in their power to do wrong, which is a 
matter entirely between God and their own consciences. To be 
free is to live under a government by law. The libaiy of the 
press consists in printing without any previous licence, subject to 
the legal consequences. The licentiousness of the press is 
Pandora's box, the source of every evil. Miserable is tiie con- 
dition of individuals, dangerous is the condition of the state, if 
there is no certain law ; or, which is the same thing, no certain 
administration of law, by which individuals may he protected, 
and th^ state made secure. Jealousy of leaving the law to the 
Court, as in other cases, so in the case of libels, is now in the 
present state of things puerile rant and declamation. The 
judges are totally independent of the ministers that may lumpen 
to be in power, and of the King himself. The temptation to be 
dreaded is rather the popularity of the day. But I ^ree with 
the observation cited by one of the counsel for the prosecution 
from Mr. Justice Foster, * that a popular judge is an odious and 
pernicious character.' The judgment of the Court is not final, 
and, in the last resort, it may be reviewed in the House of Lords. 
In opposition to this, what is contended for ? that the law shall 
be in eveiy particular case what any twelve men who shall 
happen to be the jury shall be inclined to think, — liable to no 
review and subject to no control, — ^under all the prejudices of the 
prevailing popular cry, and under all the bias of interest in this 
metropolis, where thousands are concerned more or less in the 
manu&cture of pamphlets, newspapers, and paragraphs. Under 
such an administration of law no man could tell, no counsel could 
advise, whether a paper is or is not punishable. I am glad that 
I am not bound to subscribe to such an absurdity, such a 
solecism in politics. Agreeable to the uniform judicial practice 

* " Qui statnit rectum, parte inaudlti alteril, 
Lioet aeqaum statuertt, hand aequos est." 
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since the Bevolution, warranted by the fundamental principles 
of the constitution, according to the maxims on which trial by 
jury is constituted, upon reason and fitness as well as authority, 
we are all of opinion that the direction at the trial was proper, 
and that this rule must be discharged." * 

Upon a question so important in onr constitutional 
history this exposition of the sentiments of Lord 
Mansfield must ever be interesting, although it be 
chargeable with some inaccuracy of statement, as well 
as fallaciousness of reasoning ; and he lived to see the 
doctrine which he considers so clearly and satisfactorily 
settled upset by a declaratory Act of Parliament. He 
was quite wrong in his recollection of Pulteney*s 
ballad on the acquittal of the Craftaman, which runs 
thus : — 

" For twelve honest men have deteimined the cause, 
Who abb jupgbs alikb of thb facts akd thb laws/* f 

Although Lord Raymond and subsequent judges had 
ruled in the manner represented, the practice could not 
be distinctly carried farther back than his time ; and, 
instead of being acquiesced in, the battle was renewed 
• on every state prosecution for a libel. Lord Camden 
had often solemnly protested against Lord Mansfield's 
doctrine, and in the time of Junius it had been repro- 
bated in both Houses of Parliament. Indeed, it rests 
upon the transparent fallacy, that whether a paper 
amounts to a libel or not, is invariably a pure question 
of law. But all the judges supported Lord Mansfield's 
doctrine when consulted in the House of Lords on the 
introduction of Fox's Libel Bill, and there can be no 
doubt of the sincerity and honesty with which he laid 
it down and adhered to it. Erskine afterwards, in the 
defence of Paine, intimated how dearly the law was 
then supposed to be settled against him : — " I ventured 
to maintain this very right of a jury over the question 

• ai St. Tr. 847-1046. 

t See lives of the GbanoeUon, vol. t. pp. 25, ltt3, I3S, 141, 176, 177, 206, 287. 
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of libel, before a noble and reverend magistrate of the 
most exalted understanding and of the most iincor- 
rupted integrity. He treated me, not with contempt 
indeed, for of that his nature was incapable, but he put 
me aside with indulgence, as you do a child when it is 
lisping its prattle out of season." When the Libel Bill 
was receiving its final triumph in the House of Lords, 
Lord Camden beautifully alluded to the great man then 
on the verge of the tomb, whose doctrine was now for 
ever to be overthrown : " Though so often opposed to 
him, I ever honoured his learning and his genius ; and, 
if. he could be present, he would bear witness that 
personal rancour or animosity never mixed with our 
controversies." * 

No one bom in the reign of Queen Anne ought 
p^^^^ to be severely blamed for entertaining appre- 
of opinion hcnsions for the safety of the state ^m 
tbeuw of permitting juries to determine what publica- 
^^' tions are innocent or criminal. We should 

recollect that Lord Somers and the leaders of the 
Eevolution of 1688 would not venture for some years to , 
allow printing without a previous licence, and that, in 
the opinion of many of the most enlightened men in 
the next generation, a licenser could only be dispensed 
with upon the condition that the sentence upon writings 
after they were published should be pronounced by 
permanent functionaries whom the Crown should select 
for having a sufficient horror of everything approaching 
to sedition. It was not till after a struggle of half a 
century, and under a minister then highly liberal 
(although he afterwards tried to hang a few of his 
brother reformers who continued steady in the cause),t 

• 29 Pari. Hist. 1404-1534. lawyers, who eagerly opposed it. Yet, 

t Much to the credit of Mr. Pitt, he in little more than two years, the same 

warmly supported Fox's Libel Bill with Mr. Pitt tried to make an attempt to 

the whole influence of Government improve our representative system— «n 

against Lord Thurlow and the Tory overt act of high treason. 
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that the bill passed declaring that, on a trial for libel, 
the jury, in giving their verdict, should have a right to 
take into consideration the character and tendency of 
the paper alleged to be libellous. Still the truth of the 
facts stated in the publication complained of could not 
be inquired into ; for half a century longer the maxim 
prevailed, " the greater the truth the greater the libel," 
and it was only in the year 1846 that " Lord Campbell's 
libel Bill " passed, permitting the truth to be given in 
evidence, and referring it to the jury to decide whether 
the defendant was actuated by malice, or by a desire 
for the good of the community.* These successive 
alterations of the law are now admitted to have operated 
beneficially — not only being favourable to free dis- 
cussion, but really tending to restrain the licentiousness 
of the press. Candour, however, requires the confession 
that they were attended with some hazard, and we must 
not confound excessive caution with bigotry or a love 
of arbitrary government. The great problem for free 
states now to consider is, how journalism is to be 
rendered consistent with public tranquillity and the 
stability of political institutions. A licenser can never 
more be endured; and against a journal which daily 
excites to insurrection and revolution, a prosecution of 
the proprietor or printer for a libel — to be tried before 
a jury after the lapse of several months — ^afifords no 
adequate remedy. If the great capitals of Europe are 
to be constantly in "a state of siege," we may be 
driven to regret the quiet old times when royal 
gazettes, announcing court appointments, were the 
only p^iodicals. 

There was one other interesting libel case before Lord 
Mansfield — which occurred shortly before his final re- 
tirement. This was an action for damages, most 
laudably commenced by Mr. Pitt, the Prime Minister, 

• 8&9Vict.c.Y6. 
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against the proprietor of the Morning Herald news- 

Feb 1T86 P^P®^^ ^0^ several paragraphs which had ap- 

Action hy peared in successive numbers of that jonmal, 

for'a^tei accusing him of gambling in the Funds, and 

!f«S^WtoIr ^^^^^®^*ly availing himself of official in- 

in**»« formation to make money on the Stock Ex- 

Funds. - ,- , t ' t» • :t 

change — with a statement that " his mends 

were deeply grieved by the discovery, but were trying 

to palliate his misconduct." Erskine was counsel for 

the defendant, and, admitting that the paragraphs were 

without any foundation in truth, suggested that they 

had been inserted through inadvertence,— delivered a 

warm eulogium on the purity, disinterestedness, and 

stainless character of the illustrious plaintiff, — dwelt 

upon the high estimation in which he was held by the 

public, — insisted that he could have suffered nothing 

from an absurd charge which nobody believed, — and 

therefore urged the jury to award him only nominal 

damages. — Lord Mansfield, forgetting, as might be 

expected, the hereditary enmity between himself and 

the plaintiff, thus summed up : — 

" Gentlemen of the Jury : You have had a veiy ingenious 
speech, but upou the false principle that a man of the fairest 
character may be traduced with the greatest impunity. Prom 
defamation the law implies damage without actual proof; it is 
the province of the jury in their discretion to assess it, imd, in 
doing so, they are to take into consideration the character and 
situation of the plaintiff, the malignity of the libel, and all the 
other circumstances which aggravate the intended wrong. Lord 
Sandwich proved no special damage from the libel upon him, 
yet the jury gave him 20001. ; and Lady Salisbury, the other 
day, recovered 500?. before me for a libel, although she could 
not have proved that any one thought the worse of her for being 
so libellea, and no one ever supposed that the jury was t(» 
lavish. The Bight Honourable Gentleman who brings this 
action deserves the thanks of the public for submitting such a 
foul attack upon his character to the cognizance of you his 
countrymen. I agree with Mr. Bearcroft [counsel for Mr. Pitt] 
that it is scandalous in a private individual, who is in possession 
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of political information which will influence the value of the 
Funds, to make a speculative hargaiu on the Stock Exchange 
with another man who is ignorant of it, for they do not deal on 
equal terms ; hut in a minister of state such conduct is every 
way infamous. Besides trying to cheat the individuals with 
whom he bargains, he exposes himself to a powerful temptation, 
and gives himself an interest against his duty, which may prove 
the ruin of the nation. Suppose, on entering into a negotiation 
for peace, he buys largely for a future day, he has an inducement 
to submit to any terms, that peace may be concluded ; and the 
sum that he realises is as much a bribe as if he had received it 
from the enemy. The newspaper containing this charge is 
circulated all over the kingdom and all over Europe. How can 
the readers tell whether a story, told so circumstantially, may 
not be true in spite of the high reputation which the plaintiff 
has hitherto maintained ? To be sure, many ministers have done 
■the same; some have been known to do it, — some have been 
strongly suspected of doing it, while others have stood clear. 
The assessing of damages, gentlemen, is entirely with you ; but 
I must beg you to recollect that there is a very serious question 
before you, in which all the King's subjects are concerned, — 
whether there shall be any protection to the reputations of 
honourable men, either in public or private life ? God forbid I 
should ever subscribe to the doctrine that the fairer a man's or 
woman's character may be, they are the less entitled to reparation 
when they are defamed !" 

The jury found a verdict for the plaintiff, with 250L 



Lord Mansfield was now in his eightynsecond year. 
Hitherto he had hardly ever been a ^ day absent from 
his court since his first appointment as Chief Justice, 
and, except when he was upon the circuit, he rarely 
went farther from London than his villa at Kenwood, 
where his great amusement was ornamental gardening. 
But he at last found that old e^e had not in his case 
altogether lost its power in weakening muscles j^^ 
and stiffening joints; and, in the hope of Mansfieid'a 
renovating his frame, he repaired to Tun- Tuntaridge 
bridge Wells, which had long been a fashion- ® * 
able watering-place. Here he was worshipped as 

• PoUtical Anecdotes, i. 360-366. 
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an idol ; and mucli bad Terse, both EnglisH and Latin, 
was offered up to him. I shall give specimens, the 
most favourable which I can select : — 

nrVOOATXOH to THB ITTICFH of THB SPBINa AT TDITBBIDOB WBLL8, ON LOBD 
XAKSnSLD BAVnrO KXFBB8SBD AK DTTEKTION OW LEAVINO THB PLACB. B7 A 
LAST, 

" Arise, fair Naiad I from thy weU; 
Arise, and tone thy vocal shell, 
Try ev'ry soft bewitching art. 
To charm the ear, and please the heart. 
Till Mansfield shall thy voice obey. 
And near thy spring consent to stay. 
Sweetly warble in his ear, 
' Health, and all her train are here ; 
Health, whese liberal hand bestows 
Nights of imdisturb'd repose, 
Hoars of social mirth and glee. 
Days of soft tranquillity.' ** 

BPIOBAM ON THB OOTOOENAKIAN LOBD MANSFIBLD, BT THB BEV. MB. 1IA1>DAN. 

V Inter mortales vetas est vox veraque stq;>e, 
Bis sunt infantes, qui sennere semel ; 
At te lostrantes Jnvenemqne senemque fatemor 
Te semel infantem, bis nituisse viram." 

The benefit he might have derived from this ex- 
cursion was greatly impaired by an interview with his 
old friend Lord George SackviUe, now Lord Viscount 
Sackville, — about to suffer under a sterner sentence 
than that pronounced upon him after the battle of 
Minden. The scene is thus graphically described by 
Eichard Cumberland : 

" He wished to take his leave of the Earl of Mansfield, then 
at Tunbridge Wells : I signified this to the Earl, and 
^^^J^ accompanied him in his chaise to Stoneland. I was 
Lord Mans- present at their interview. Lord Sackville just dis- 
Lort Geo Dtio'iiited from his horse, came into the room where 
Sackville!^ ^^ bad waited a very few minutes, and staggered as 
he advanced to reach his hand to his visitor. He 
drew his breath with palpitating quickness, and, if I remember 
rightly, never rode again. There was a deathlike character in 
his countenance, that visibly affected and disturbed Lord Mans- 
field in a manner that 1 did not expect, for it had more of horror 
in it than a firm man ought to have shown, and less perhaps of 
other feelings than a friend, invited to a meeting of that nature, 
must have c&scovered had he not been frightened from his pro- 
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priety. Lord Sackville addressed him in the following words : — 
* But, my good Lord, though I ought not to have impbsed upon 
you the painful ceremony of paying a last visit to a dyiug man, 
yet so great was my anxiety to return you my unfeigned thanks 
for all your goodness to me, all the kiud protection you have 
shown me during my unprosperous life, that I could not know 
you were so near me and not wish to assure you of the invariaUe 
respect I Have entertained for your character, and now in the 
most serious manner to solicit your forgiveness if I have appeared 
in your eyes, at any moment of my life, unjust to your great 
merits, or forgetful of your many favours.' Lord Mansfield made 
a reply perfectly becoming and highly satisfactory."* 

It has been supposed that Lord Sackville's object was 
by a dying declaration to remove from Lord Mansfield's 
mind all suspicion of the truth of the story, then very 
generally circulated, that he was the author of the 
Letters of Junius. Whether such a suspicion had 
existed, or how far it was removed, I am unable to 
explain, for Lord Mansfield always observed a studied 
silence respecting the much agitated question of the 
authorship of these libels. He must have formed a 
shrewd conjecture as to the identity of his assailant, 
— but, like his opinion on the Middlesex election, it died 
with him. 

The shock he sustained on this occasion might be 
caused merely by seeing a younger man than himself, 
with whom he had long been familiar, stepping into 
the grave, t 

* Memoirs, vol. ii. p. 249, 2B0. Cum- ton, his physidan, was bronght in a 

berland says he does not trust to memory chair by two able-bodied chairmen, who 

— he transcribes. were proceeding to carry him up stairs, 

f Onr Chief Justice seems then to pade and wan, and mncti debilitated, to 

have been affected very differ^tly from his patient. The bishop's secrettoy. 

what might have been expected Arom fearing that his lord would be low- 

his own notion of human nature, as ex- spirited at such a scene, be^^ of Lord 

pressed by him when a much younger Mansfield to interpose and go up first, 

man, if we may believe the following The quickness of the reply could not 

anecdote :— '* Lord Mansfield was in the fail to be treasured up. It was, ' By no 

habit of intimacy with Bishop Trevor, means; let him go; you know nothing 

who being much indisposed. Lord Mans- of human nature; the bishop will be 

field called to see him ; and while he put in good spirits on seeing any one in 

wa3 in the room with the bishop's secre- a worse condition than himself.' Lord 

taryfor a minute, the late Dr. Adding- Mansfield was prophetic; and, on Dr. 
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After drinking the waters some weeks liis strength 
was a little recruited, but when Michaelmas 
lu^id. Term arrived he found his bodily infirmities 
JJ^^^ miQtiply upon him, and he was unable to 
jg^hii take his seat on the bench, although his 
mental faculties retained all their freshness. 
His great object now was, that Mr. Justice Buller 
should be his successor, and he would have been willing 
immediately to resign in favour of one whom he so 
much valued. Mr. Pitt, being sounded upon the subject, 
would not listen to what he considered a job. When 
he himself was at the bar, and went the Western 
Circuit, he had seen Buller try a Quo Warranto cause, 
upon which depended the right to return members of 
parliament for a Cornish borough long considered the 
property of the learned Judge himself. Pitt, anxious 
at once to promote the pure administration of justice 
and to reward a political partisan, wished exceedingly 
to give the office to Sir Lloyd Kenyon, the Master of 
the Polls, who was not only a very honest man and 
deep lawyer, but had been very useful to the Govern- 
ment in the Westminster election in 1784, when Mr. 
Fox was prevented from being returned for that city. 
As Lord Mansfield was baulked in his wishes, he 
continued to hold his office — no doubt being flattered 
by physicians into the hope that he might recover his 
vigour and resume his seat — ^but, I believe, principally 
influenced by the belief that Buller, having a full 
opportunity to display his learning and talents, would 
acquire such reputation that, by the public voice, 
the Government woiQd be compelled to appoint him. 
Ashurst was the senior puisne judge, and nominally 

Addington's taking leave, the chairmen was mistaken. Bishop Trevor died in 

had no sooner quitted the room with the a few weeks. Dr. Addington lived many 

sick-fare than the bishop humorously years after he had been consigned to the 

said, ' I fear the crows will soon have crows by his princely patient the Bishop * 

my excellent physician.' But in this he of Durham."— See Solliday, 184. 
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presided, bnt BuUer took the decided lead, and for 
seven terms — extending over nearly two years — he 
acted the part of Lord Chief Justice. He gave con- 
siderable satisfaction by his quickness, his assiduity, 
and his thorough acquaintance with every branch of 
his profession,* but Mr. Ktt remained inflexible — 
saying "he could not forget the trial at Bodmin any 
more than the merits and services of Sir Lloyd." He 
likewise threw out some doubts as to the propriety of 
a high judicial office being so long held by one disabled 
by age from discharging its duties, and the difficulty 
he shoidd have to defend this affair if it should un- 
fortunately be mooted in the House of Commons. 

On the 4th of June, 1788,. Lord Mansfield sent in 
his resignation. A meeting was immediately ^j^g^ 
called of the members of the Eang's Bench the office of 
bar, who not only reverenced his high judicial 
qualities, and were flattered by the splendour he had 
cast upon their order, but were warmly attached to 
him by the courtesy and kindness with which he had 
ever treated them.f Having delivered warm encomiums 
upon his character and conduct, they unanimously re- 
solved that a valedictory address shoiQd be presented 
to him in the manner that, upon inquiry, should be 
found most agreeable to his feelings ; and the manner 
of presenting it was left to the Hon. Thonuus Erskine, 
who had for some years been their distinguished leader. 

After proper inquiry, he wrote the following letter, 
and despatched it by a messenger to Kenwood : — 

** My Lord, — It was our wish to have waited personally upon 

* Dornfoni and East's Beports, vols. i. Pkaa. 
and U.» bear creditable testimony to his f It was thought better not to call a 

powers as a Judge; and I make no meeting of the whole Bar of England, 

doubt that be would have acquitted him- for in that case Sir John Scott, the 

self veiy respectably as the duooeesor of Attorn^ General, must have presided ; 

Lord Mansfield. To cover his mortifi- and he was well known to bear a grudge 

cation, on the appointment of Lord to Lord Mansfield, and was always dis- 

Kenyon, he soon left the Court of King's posed to vUifiend him. 
Bench, and hid himself in the Common 

VOL. lU. 2 Q 
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your Lordsliip in a body, to have taken our public leave of 
Address to y^^» ^^ ^^^ retiring from tbe ofi&ce of Chief Justice 
him by the of England ; but, judging of your Lordship's feelings 
Kin^ff upon such an occasion by our own, and considering, 

besides, that our numbers might be inconvenient, we 
desire in this manner affectionately to assure your Lordship, 
that we regret, with a just sensibility, the loss of a magistrate 
whose conspicuous and exalted talents conferred dignity upon 
the profession, whose enlightened and regular administration of 
justice made its duties less difficult and laborious, and whose 
manners rendered them pleasant and respectable. 

" But, while we lament our loss, we remember, with peculiar 
satisfaction, that your Lordship is not cut off from us by the 
sudden stroke of painful distemper, or the more distressing ebb 
of those extraordinary feculties which have so long distinguished 
you amongst men ; but, that it has pleased God to allow to the 
evening of an useful and illustrious life, the purest enjoyments 
which nature has ever allotted to it, — ^the unclouded reflections 
of a superior and unfading mind over its varied events, and the 
happy consciousness that it hath been faithfully and eminently 
devoted to the highest dutifes of human society, in the most dis- 
tinguished nation upon earth. May the season of this high 
satisfaction bear its proportion, to the lengthened days of your 
activity and strength ! " 

Wliile the messenger waited. Lord Mansfield penned 
and despatched the following answer : — 

" Dear Sir, — I cannot but be extremely flattered by the letter 
which I this moment have the honour to receive. If 
answer, j ^^^^^ given satisfaction, it is owing to the learning 
and candour of the Bar. The liberality and integrity of their 
practice freed the judicial investigation of truth and iustice 
from many difficulties. The memory of the assistance I have 
received from them, and the deep impression which the extra- 
ordinary mark they have now given me of their approbation 
and alfection has made upon my mind, will be a source of per- 
petual consolation in my decline of life, under the pressure of 
bodily infirmities which made it my duty to retire. 

" I am. Sir, with gratitude to you and the other gentlemen, 
" Your most affectionate and obliged humble servant, 

" Mansfield, 
" Kenwood, June 15, 1788." 

_J J_^ 

LONDON: PEINTKD BY WILLIAK CLOWES AKD SONS, 
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